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U.S. Customs Service 


Treasury Decisions 


(T.D. 82-226) 
Bonds 


Approval and discontinuance of consolidated aircraft bonds (air carrier blanket 
bonds), Customs Form 7605 


The following consolidated aircraft bonds have been approved or 
discontinued as shown below. The symbol “D” indicates that the 
bond previously outstanding has been discontinued on the month, 
day, and year represented by the figures which follow. “PB” refers 
to a previous bond, dated as represented by the figures in parenthe- 
ses immediately following, which has been discontinued. If the pre- 
vious bond was in the name of a different company or if the surety 
was different, the information is shown in a footnote at the end of 
the list. 

Dated: November 24, 1982. 


Filed with district 
director/area 


Date term | Date of | 
| director/amount 
| 
| 
| 
| 
| 


Name of principal and surety Gamkonaaeess approval 


eels a tena ili 


New York 
Seaport 
$100,000 


TACA International Airlines, Inc., Moi- | Nov. 4, 1982 | Nov. 10, 1982 
sant International Airport, New Or- | | 
leans, LA; American Casualty Co. of 
Reading, PA! | 


Houston, TX 
$100,000 


Texas International Airlines, a DE Corp., Sept. 3, 1982 | Sept. 9, 1982 
8451 Lockheed St., Houston, TX; The | 
Aetna Casualty & Surety Co.' | 


'The foregoing principal has beet designated | as a carrier of bonded sae 


BON-3-01 


MariLyn G. Morrison, 
Director, 
Carriers, Drawback and Bonds Division. 





CUSTOMS 


(T.D. 82-227) 


Customs Regulations Amendment Relating to Vessels in Foreign 
and Domestic Trades; Alternative Evidentiary Requirements 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations to 
provide alternative evidentiary requirements which may be elected 
by owners and operators of Lighter-Aboard-Ship (“LASH”) barges 
and similar unmanned vessels applying for remission or refund of 
the duty to be paid on foreign repairs and equipment purchases. 
Because the unmanned vessels are often damaged when there are 
no witnesses, this amendment provides alternative evidentiary 
proofs to be submitted by owners and operators who cannot meet 
the present standards. 


EFFECTIVE DATE: January 3, 1983. 


FOR FURTHER INFORMATION CONTACT: Jerry C. Laderberg, 
Carriers, Drawback and Bonds Division, Office of Regulations and 
Rulings, U.S. Customs Service, 1301 Constitution Avenue, NW., 
Washington, D.C. 20229 (202-566-5706). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


The owner or master of an American vessel documented under 
the laws of the United States to engage in the foreign or coasting 
trade, or a vessel intended to be employed in such trade, is re- 
quired by section 466, Tariff Act of 1930, as amended (19 U.S.C. 
1466), to declare, enter, and pay a special 50 percent ad valorem 
duty on the cost of all repairs (including purchases of equipment, 
repair parts, or materials) made to the vessel outside the United 
States. Section 466 also provides for remission of the duty if: (1) the 
repairs or purchases were necessary to correct damage caused by 
stress of weather or other casualty while the vessel was in the reg- 
ular course of its voyage and to secure the safety and seaworthi- 
ness of the vessel to enable it to reach its port of destination; (2) 
the equipment, repair parts, or materials purchased were of Ameri- 
can origin and installed by the vessel’s crew or U.S. residents; or (3) 
the equipment, repair parts, or materials purchased, including the 
labor cost involved, were used as dunnage for cargo, or for the erec- 
tion of temporary bulkheads or similar devices for the control of 
cargo. 

By T.D. 80-237, published in the Federal Register on September 
30, 1980 (45 FR 64560), Customs amended section 4.14, Customs 
Regulations (19 CFR 4.14), to clarify and make more specific the 
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procedures for the reporting and entry of foreign repairs to, and 
equipment purchases by, U.S.-flag vessels. 

In order for an owner or operator of a vessel to obtain a remis- 
sion or refund of duties under 19 U.S.C. 1466(d\(1), he must meet 
the evidentiary requirements in section 4.14(d)(1)\(iii), Customs Reg- 
ulations (19 CFR 4.14(d)(1Xiii)). 

Operators of LASH barges and similar unmanned vessels have 
complained to Customs that many of the requirements in section 
4.14(d\(1\(iii), Customs Regulations, cannot be met because LASH 
barges and similar vessels are unmanned. For example, section 
4.14(d)(1)(iii(D) requires a certification by the master or other re- 
sponsible vessel officer with personal knowledge of the facts and 
details of the claimed stress of weather or other casualty and the 
resulting damage to the vessel. This particular evidentiary stand- 
ard cannot usually be met because LASH barges and similar un- 
manned vessels are often damaged when there are no witnesses to 
the casualty. 

In response to these complaints, Customs surveyed its regional 
field offices and all U.S.-flag operators of LASH-type vessels re- 
garding various aspects of the problem. After considering the data 
submitted from Customs field offices, the suggestions and opinions 
of LASH vessel operators, and the opinions of industry organiza- 
tions representing the bulk of the U.S. shipping industry, Customs 
concluded that requiring the same evidentiary proofs for these un- 
manned barges as for cargo vessels carrying a master and crew un- 


fairly burdened those owners/operators of LASH barges and simi- 
lar unmanned vessels who are claiming a remission or refund 
under 19 U.S.C. 1466(d)(1). To correct this situation, by notice pub- 
lished in the Federal Register on January 25, 1982 (47 FR 3374), 
Customs proposed to amend section 4.14(d)\(1)Giii) by adding a new 
subparagraph (G) to provide for alternative evidentiary proofs. 


ANALYSIS OF COMMENTS 


Only two comments were received in response to the notice, one 
favorable and the other opposed to the proposal. 

The commenter opposing the change complains that the eviden- 
tiary requirements are “unrealistically burdensome’. 

This commenter contends that present section 4.14(d)(1)Gii\(c) im- 
plies that an American Bureau of Shipping (ABS) or other classifi- 
cation society survey report is required as evidence of repair. Ac- 
cording to the commenter, to require a survey report on a modest 
repair would be an unfair burden on the barge operator. 

Customs experience in handling vessel repair cases has been that 
ABS or other classification society surveyors are routinely called in 
to inspect damages and repairs. Because these surveyors are inde- 
pendent of the vessel owners, their reports are given great weight 
by Customs. Customs has never required a vessel owner to hire a 
surveyor nor does section 4.14(d)(1)(iii(c) mandate that course of 
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action. However, if any ABS or other classification society survey 
report has been made, Customs wants to see a copy of the report. 

The commenter also states that proposed subparagraph (iii)(G) 
appears to require outside documentation regarding inspection of 
the barges prior to loading in the United States and also at the 
point at which the damage is discovered overseas. If independent 
surveyors are required he argues, the cost will be disproportionate. 
Further, he points out that if it is the intention of Customs that 
inspection and certification be made by the master or the vessel 
owner, it should be so stated. 

Customs has considered these points. It was decided that in order 
to give the owners/operators sufficient latitude in filing claims for 
remission, no specific methods would be set forth in the Customs 
Regulations. The statutory requirement in 19 U.S.C. 1466, that is, 
“good and sufficient evidence of a casualty,” will vary in each case 
and Customs is of the opinion that rigid requirements should not 
be provided. However, Customs believes that proper inspection rec- 
ords, kept in the ordinary course of business by a vessel owner or 
operator, will meet the evidentiary requirements. 

Lastly, the commenter claims that because the barge is loaded in 
the first place attests to the fact that the owner believes it to be 
seaworthy. Thus, there is no need for independent or outside evi- 
dence of the vessel’s seaworthiness. 

This argument is specious and if accepted would lead to the obvi- 
ous procedure of not requiring any proof from an operator other 
than the fact that the barge was actually transported to a foreign 
country and repaired. Customs does not believe that the routine ac- 
ceptance of self-serving statements from owners/operators of ves- 
sels would satisfy the statutory requirements for “good and suffi- 
cient evidence of a casualty”. 

The commenter favoring the proposal notes the problems in- 
volved in gathering evidence regarding barge repairs and unequivo- 
cably states that the previous requirements were not practical for 
the LASH barge operation. It is contended that the proposed 
change should provide an equitable solution to the problem. 

After careful analysis of the comments and further review of this 
matter, the proposal to amend section 4.14(d)(1)(iii) by adding a new 
subparagraph (G), is adopted. 


List oF SUBJECTS IN 19 CFR Part 4 


Customs duties and inspection, imports, cargo vessels, maritime 
carriers, and vessels. 


AMENDMENTS TO THE REGULATIONS 


Section 4.14(d)(1)(iii), Customs Regulations (19 CFR 4.14(d)(1)(iii)), 
is amended by adding a new subparagraph (G) to read as follows: 
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§ 4.14 Foreign equipment purchases by, and repairs to, Ameri- 
can vessels. 


* * * * * 


(d) Procedure for remission or refund of duties. 
* * * * * 

(iii) Supporting Evidence. 

* * * * * * * 

(G) In the case of LASH barges and similar unmanned vessels, 
the evidence required in subparagraphs (B), (D), (E), and (F) may be 
omitted, and in lieu thereof, the owner or operator of each vessel 
shall submit evidence showing that: (1) the vessel was inspected im- 
mediately prior to its lading aboard the vessel which transported it 
to a foreign port on the voyage in which the damage occurred, (2) 
the vessel was then found to be in seaworthy condition, (3) the 
damage was discovered during the course of the foreign voyage, 
and (4) the repairs were necessary for the safety and seaworthiness 
of the vessel to enable it to reach its port of destination in the 
United States. 


AUTHORITY 


The change is made under the authority of R.S. 251, as amended, 
sections 484, 498, 624, 46 Stat. 722, as amended, 728, as amended, 
759 (19 U.S.C. 66, 1484, 1498, 1624). 


EXECUTIVE ORDER 12291 


This document does not meet the criteria for a “major rule” as 
specified in section l(b) of E.O. 12291. Accordingly, no regulatory 
impact analysis has been prepared. 


REGULATORY FLEXIBILITY ACT 


It is hereby certified under the provisions of section 3 of the Reg- 
ulatory Flexibility Act (5 U.S.C. 605(b)) that the rule will not have 


a significant economic impact on a substantial number of small en- 
tities. 


DRAFTING INFORMATION 


The principal author of this document was Jesse V. Vitello, Reg- 
ulations Control Branch, U.S. Customs Service. However, personnel 
from other Customs offices participated in its development. 


WILLIAM VON RAAB 
Commissioner of Customs. 


Approved: November 8, 1982. 
Rosert E. Powis, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register, December 1, 1982 (47 FR 54064)] 





U.S. Customs Service 


Proposed Rulemaking 


19 CFR Parts 4, 148 


Proposed Customs Regulations Amendments Relating to 
Clearance of Personnel Arriving on Military Transports 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: This document proposes to amend the Customs Regu- 
lations relating to the clearance of personnel arriving in the 
United States on military transports and other Government ves- 
sels. The regulations would be amended to provide that all persons 
entering the United States on carriers operated by or for the De- 
partment of Defense are required to execute written baggage decla- 
rations. This would bring the Customs Regulations into conformity 
with Department of Defense Regulations which require that all 
personnel execute written baggage declarations. 


DATES: Comments must be received on or before January 31, 1983. 


ADDRESS: Comments (preferably in triplicate) should be addressed 
to the Commissioner of Customs, Attention: Regulations Control 
Branch, U.S. Customs Service, 1801 Constitution Avenue, NW., 
Washington, D.C. 20229. 

FOR FURTHER INFORMATION CONTACT: Legal Aspects: Ben 
Mahoney, Entry, Licensing and Restricted Merchandise Branch 
(202-566-5765); Operational Aspects: Kevin Cummings, Passenger 
Processing Division (202-566-5607). U.S. Customs Service, 1301 
Constitution Avenue, NW., Washington, D.C. 20229. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Section 148.73(a), Customs Regulations (19 CFR 148.73(a)), now 
provides that commissioned officers and enlisted personnel of the 
Armed Forces of the United States engaged in the operation of any 
Army or Navy transport, enlisted men carried as passengers, and 
civilian officers and crewmembers are not required to execute bag- 

6 
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gage declarations when they enter the United States. All articles 
acquired by these personnel must be listed on the vessel manifest. 
A Department of Defense Regulation (DOD 5030.49-R, Chapter 4, 
paragraph 4003), however, provides that all personnel are required 
to execute written baggage declarations. To bring the Customs Reg- 
ulations into conformity with the Department of Defense Regula- 
tions, it is proposed to amend section 148.73 by requiring all per- 
sons, including crewmembers, entering the United States on carri- 
ers operated by or for the Department of Defense, to execute writ- 
ten baggage declarations. The baggage declaration requirements 
will tend to discourage the introduction of contraband and encour- 
age the payment of duty. 

Section 148.72, Customs Regulations (19 CFR 148.72), requires the 
commanding officer of any vessel operated by the United States or 
any agency to file a declaration of all dutiable articles acquired 
abroad by the officers and crewmembers of the vessel. Because the 
proposed amendment to section 148.73(a) would require baggage 
declarations by each individual, section 148.72 would no longer be 
necessary. Accordingly, it would be deleted. 

A conforming amendment to section 4.5, Customs Regulations (19 
CFR 4.5), would be necessary to reflect the deletion of section 
148.72. 

List of Subjects 
19 CFR Part 4 
Customs duties and inspections, imports, cargo vessels, ves- 
sels, reporting requirements. 
19 CFR Part 148 
Customs duties and inspection, imports, armed forces, mili- 
tary personnel. 


PROPOSED AMENDMENTS TO THE REGULATIONS 


It is proposed to amend Parts 4 and 148, Customs Regulations (19 
CFR Parts 4, 148), in the following manner: 


Part 4—VESSELS IN FOREIGN AND DoMESTIC TRADES 


It is proposed to amend section 4.5(a) to read as follows: 
§4.5 Government vessels. 


(a) No report of arrival or entry shall be required of any vessel 
owned by, or under the complete control and management of, the 
United States or any of its agencies, if such vessel (1) is manned 
wholly by members of the uniformed services of the United States, 
by personnel in the civil service of the United States, or by both, 
and (2) is transporting only property of the United States or pas- 
sengers traveling on official business of the United States, or is in 
ballast. However, the master or commander of each such vessel ar- 
riving from abroad shall file a cargo manifest in duplicate. The 
original of each cargo manifest required under this paragraph shall 
be filed with the district director within 48 hours after the arrival 


392-325 0 - 82 - 2 
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of the vessel. The other copy shall be made available for use by the 
discharging inspector at the pier. 


Part 148—PERSONAL DECLARATIONS AND EXEMPTIONS 


1. It is proposed to amend Part 148 by removing section 148.72 
and by marking it “Reserved”’. 
2. It is proposed to amend section 148.73(a) to read as follows: 


§ 148.73 Baggage on military transports. 


(a) Declaration. All persons, including crewmembers, entering 
the United States on carriers operated by or for the Department of 
Defense shall execute written baggage declarations. 


AUTHORITY 


These amendments are proposed under the authority of R.S. 251, 
as amended, section 498, 46 Stat. 728, as amended, section 624, 46 
Stat. 759 (19 U.S.C. 66, 1498, 1624). 


COMMENTS 


Before adopting this proposal, consideration will be given to any 
written comments timely submitted to the Commissioner of Cus- 
toms. Comments submitted will be available for public inspection 
in accordance with section 103.11(b), Customs Regulations (19 CFR 
103.11(b)), on regular business days between the hours of 9:00 a.m. 
and 4:30 p.m. at the Regulations Control Branch, Room 2426, Head- 
quarters, U.S. Customs Service, 1301 Constitution Avenue, NW., 
Washington, D.C. 20229. 


REGULATORY FLEXIBILITY ACT 


The provisions of the Regulatory Flexibility Act relating to an 
initial and final regulatory flexibility analysis (5 U.S.C. 603, 604) 
are not applicable to this proposal because the amendments, if pro- 
mulgated, will not have a significant economic impact on a sub- 
stantial number of small entities. The proposal is not expected to: 
have significant secondary or incidental effects on a substantial 
number of small entities; impose, or otherwise cause, a significant 
increase in the reporting, recordkeeping or other compliance bur- 
dens on a substantial number of small entities; or generate signifi- 
cant interest or attention from entities through comments, either 
formal or informal. 

Accordingly, it is hereby certified under the provisions of section 
3 of the Regulatory Flexibility Act (5 U.S.C. 605(b)) that the pro- 
posed amendments, if promulgated, will not have a significant eco- 
nomic impact on a substantial number of small entities. 
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EXECUTIVE ORDER 12291 


The proposed amendments will not result in a “major rule” as 
defined in section l(b) of E.O. 12291. Accordingly, a regulatory 
impact analysis is not required. 


DRAFTING INFORMATION 


The principal author of this document was Gerard J. O’Brien, 
Jr., Regulations Control Branch, Office of Regulations and Rulings, 
U.S. Customs Service. However, personnel from other Customs of- 
fices participated in its development. 

ALFRED R. DE ANGELUS, 
Acting Commissioner of Customs. 


Approved: August 5, 1982. 
JOHN M. WALKER, JR., 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, December 1, 1982 (47 FR 54092)] 





RECENT UNPUBLISHED CUSTOMS 
SERVICE DECISIONS 


The following listing of recent administrative decisions issued by 
the U.S. Customs Service is published for the information of Cus- 
toms officers and the importing community. Although the decisions 
are not of sufficient general interest to warrant publication as Cus- 
toms Service Decisions, the listing describes the issues involved and 
is intended to aid Customs officers and concerned members of the 
public in identifying matters of interest which recently have been 
considered by the U.S. Customs Service. Individuals to whom any 
of these decisions would be of interest should read the limitations 
expressed in 19 CFR 177.9(c). 

A copy of any decision included in this listing, identified by its 
date and file number, may be obtained through use of the micro- 
fiche facilities in Customs reading rooms or if not available 
through those reading rooms, then it may be obtained upon written 
request to the Office of Regulations and Rulings, Attention: Legal 
Retrieval and Dissemination Branch, Room 2404, U.S. Customs 
Service, 1301 Constitution Avenue, N.W., Washington, D.C. 20229. 
Copies obtained from the Legal Retrieval and Dissemination 
Branch will be made available at a cost to the requester of $0.10 
per page. However, the Customs Service will waive this charge if 
the total number of pages copied is ten or less. 

The microfiche referred to above contains rulings/decisions pub- 
lished or listed in the Customs BULLETIN, many rulings predating 
the establishment of the microfiche system, and other rulings/deci- 
sions issued by the Office of Regulations and Rulings. This micro- 
fiche is available at a cost of $0.15 per sheet of fiche. In addition, a 
keyword index fiche is available at the same cost ($0.15) per sheet 
of fiche. 


Date of 
decision 


File No. 


11-10-82 105870 Vessels: the transportation of passengers by an Archime- 
dean Screw Tractor over frozen ocean is subject to 
coastwise laws, 46 U.S.C. 289 and 883; the towing of 
sleds between points on the shore and offshore oil rigs 
would not be prohibited by 46 U.S.C. 316(a) if the sleds 
were not considered vessels. 





UNPUBLISHED CUSTOMS SERVICE DECISIONS 


Date of 
decision 


File No. Issue 


11-8-82 105881 Vessels: the applicability of the coast-wise laws, specifical- 
ly 46 U.S.C. 316(A) and 883, to the movement of a 
jackup drilling rig, documented under the laws of the 
U.S. from a point in Cook Inlet in the State of Alaska 
to a point in the territorial waters off the coast of 
California. 

10-27-82 542927 Value: quota charges paid by the seller are dutiable 
under transaction value. 

10-13-82 542933 Value: the invoice price which reflects price reduction for 
late delivery will represent transaction value. 


It is anticipated that additions to both sets of microfiche will be 
made quarterly. Requests for subscriptions for the microfiche 
should be directed to the Legal Retrieval and Dissemination 
Branch. Subscribers will automatically receive updates as they are 
issued and will be billed accordingly. 

Dated: November 29, 1982. 

B. JAMES FRITz, 
Director, Regulations Control 
and Disclosure Law Division. 





United States Court of 
International Trade 


One Federal Plaza 
New York, N.Y. 10007 
Chief Judge 
Edward D. Re 


Judges 


Paul P. Rao Herbert N. Maletz 
Morgan Ford Bernard Newman 
Frederick Landis Nils A. Boe 
James L. Watson 


Senior Judge 
Samuel M. Rosenstein 
Clerk 
Joseph E. Lombardi 


Decisions of the United States 
Court of International Trade 


(Slip Op. 82-105) 


ZENTH RADIO CORPORATION, ET AL., PLAINTIFFS v. UNITED STATES, 
ET AL., DEFENDANTS 


Consolidated Court No. 81-6-00734 
Before LANDIS, Judge. 
Memorandum Opinion and Order 


{Motion for preliminary injunction. ] 


(Dated November 18, 1982) 
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LANDIS, Judge: In this action brought pursuant to section 751(a) 
of the Tariff Act of 1930, as amended (19 U.S.C. § 1675(a)), plaintiff 
Zenith Radio Corporation (Zenith) moves to preliminarily enjoin 
the defendants from liquidating any entries of television receivers 
entered or withdrawn from the warehouse for consumption during 
the period April 1, 1979 through and including March 31, 1980 
which are subject to T.D. 71-76 other than those produced by Orion 
Electric Co., Ltd. and exported by Otake Trading Co., Ltd. The par- 
ticular annual review decision in issue was published in the Feder- 
al Register on June 5, 1981, 46 Fed. Reg. 30163. Defendants and de- 
fendant intervenors oppose Zenith’s motion and each have filed 
memorandums in opposition thereto. 

Zenith basically claims that if the impending liquidations are not 
enjoined it will be irreparably injured in that it will have lost its 
right to judicial review and its competitors will have been errone- 
ously assessed no or de minimis amounts of antidumping duties. It 
further claims that it has a substantial likelihood of success on the 
merits and that no substantial harm would result to other parties. 
Finally, Zenith argues that it is in the public interest that Com- 
merce faithfully execute the laws enacted by Congress and that the 
court not be ousted of its jurisdiction by having the case become 
moot. 

Defendants and defendant intervenors argue that liquidation of 
the involved entries will not render this action moot. They argue 
that liquidation pending judicial review is the rule rather than the 
exception and is consistent with Congressional intent and statutori- 
ly provided by Section 516A(c)(1) as amended (19 U.S.C. § 15la(c)(1)). 

Defendants further argue that Section 751(a), (19 U.S.C. § 1675(a)) 
has a dual purpose in that it establishes (1) the basis for the assess- 
ment of antidumping duties on entries of the merchandise included 
within the determination and, (2) the basis for the deposit of esti- 
mated duties on entries of such merchandise on or after the date of 
publication of that final determination pending completion of the 
next annual administrative review proceeding. Defendants argue 
that the next annual review proceeding pursuant to 751(a) (involv- 
ing post March 31, 1980 entries) are pending and cannot be liqui- 
dated until the instant 75l(a) annual review is completed and the 
final determination published. Therefore, defendants state Zenith’s 
right to review of the issues raised in its pleading is fully pre- 
served. 

A preliminary injunction is an extraordinary remedy that should 
not be routinely granted. Medical Society of the State of New York 
v. Toia, 560 F. 2d 535, 588 (2nd Cir. 1977); Flintkote Company v. 
Blumenthal, 469 F. Supp. 115, 125-126 (N.D.N.Y. 1979), aff'd 596 F. 
2d 51 (2nd Cir. 1979); Wright & Miller, Federal Practice & Proce- 
dure: Civil, § 2948. It is now well established that generally four 
conditions must be met before a preliminary injunction is granted. 
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There must be a threat of immediate irreparable harm; a showing 
that the public interest would be better served by issuing than by 
denying the injunction; that there is a likelihood of success on the 
merits; and that the balance of hardship on the parties favors the 
party seeking injunctive relief. S. J. Stile Associates Ltd., et al. v. 
Dennis Snyder, et al., 68 CCPA —, C.A.D. 1261, 646 F. 2d 522 (1981); 
Asher v. Laird, 475 F. 2d 360 (D.C. Cir. 1973); American Air Parcel 
Forwarding Company, Ltd., A Hong Kong Corporation v. United 
States, 1 Ct. Int’l. Trade 293, 515 F. Supp. 47 (1981); PPG Industries, 
Inc. v. United States, et al., 2 Ct. Int’l. Trade —, Slip Op. 81-59 
(July 6, 1981). The burden of establishing a right to injunctive 
relief by demonstrating that irreparable injury will result absent 
such relief falls squarely upon the party seeking the injunction. 
Joseph Bancroft & Sons Co. v. Shelley Knitting Mills, Inc., 268 F. 
2d 569 (8rd Cir. 1959). 

A review of the papers in support of the preliminary injunction 
and other documents and papers filed in this action indicates that 
plaintiff Zenith (hereinafter plaintiff) has not sufficiently met its 
burden of establishing its right to a preliminary injunction. 

In antidumping proceedings liquidation is specifically provided 
for in 19 U.S.C. 1516a(c)(1) and the enjoining of such liquidation is 
specifically provided for in 19 U.S.C. 1516a(c)(2). The court must 
look to the intent of Congress in enacting these two sections when 
considering injunctive relief in antidumping cases. 

Plaintiff baldly alleges that liquidation in the instant case would 
essentially moot the case and oust the court of jurisdiction. Plain- 
tiff gives no concrete explanation for its assertion. Presumably, 
plaintiff believes that once liquidation occurs it will be unable to 
enforce higher antidumping duties on the imported merchandise. 
However, this premise would be true in every antidumping action 
brought before the court. The consequences of liquidation in every 
75l(a) review action and every antidumping duty action applies 
equally to all. Under plaintiff's argument, any liquidation prior to 
a final decision of this court would constitute irreparable harm per 
se and would therefore qualify every litigant contesting an anti- 
dumping determination for a preliminary injunction provided the 
other factors necessary for an injunction were met. 

Plaintiff's position is in clear conflict with the wording and 
format of 19 U.S.C. § 1516 (c)(1) and (c\(2). 19 U.S.C. § 1516a(c)(1) 
clearly provides for liquidation of entries of the merchandise in ac- 
cordance with the determination of the administering authority. 
This is the general rule to be used in the normal course of events. 

Congress, however, did see fit to carve out an exception to liqui- 
dation by enacting 19 U.S.C. 1516a(c\(2) which provides for enjoin- 
ing liquidations upon a proper showing bv an interested party that 
it should be granted such relief under the circumstances. 

It is at once apparent that had Congress desired to make liquida- 
tion an element of irreparable harm per se it would have done so 
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by specifically providing that no liquidation of entries of imported 
merchandise take place until a final decision of the Court of Inter- 
national Trade. Rather, Congress carved out a narrow exception 
with stringent guidelines to be met before enjoining liquidation. ' 

Instructive on this point is the legislative history accompanying 
the Trade Agreements Act of 1979. Specifically, S. Rep. No. 96-249, 
96th Cong., Ist Sess. 253 (1979). 


Section 516A will remedy this problem by empowering the 
court to issue an injunction restraining liquidation while the 
litigation is pending. However, due to the commercial uncer- 
tainty relating to the suspension of liquidation, section 516A 
specifies certain factors which the court must take into ac- 
count before injunctive relief may be issued and makes the 
grant or denial of injunctive relief immediately appealable. 
These factors are specified in the statute so as to make it clear 
that the issuance of injunctive relief is truly an extraordinary 
measure and that the relief should not be granted in the ordi- 
nary course of events. (Italic supplied.) 


Although Congress repealed the four enumerated criteria (footnote 
1, infra) it did not repeal its basic intent that enjoining liquidation 
in an antidumping proceeding should not be granted in the ordi- 
nary course of events. Had the intent been otherwise Congress 
would have enacted legislation withholding liquidation until a final 
decision by this court. 

Recent case law sheds additional light on this subject. In Smith- 
Corona Group, Consumer Products Division, SCM Corporation v. 
United States et al., 1 Ct. Int’] Trade 89, 507 F. Supp. 1015 (1980), 
Judge Newman granted plaintiffs application to enjoin liquidation 
of entries (covering a span of four months) pending final determi- 
nation of the antidumping suit by the court. In so doing Judge 
Newman found that plaintiff successfully carried his burden of 
meeting the four criteria for injunctive relief. 

Most instructive is the finding that plaintiff would suffer irrepa- 


rable harm absent the enjoining of relief. Specifically, the court 
stated: 


Additionally, I find that plaintiff would suffer irreparable 
harm if liquidation of the entries covered by the early anti- 
dumping determination were not enjoined. It appears that in 
1980 plaintiff has continued to experience substantial adverse 
operating results in its PET business, at least partly due to the 
less than fair value sales by the Japanese manufacturers. To 
buttress its argument that injunctive relief is necessary to pre- 
vent irreparable harm to its PET business, plaintiff cites statis- 
tics showing that increased imports of PETs from Japan in 


'As originally enacted, § 516a(cX2) as added July 26, 1979, Pub. L. 96-39, Title X, § 1001(a), specifically enu- 
merated four criteria to be met before an injunction enjoining liquidation could issue. These criteria, in effect 
closely parallel the criteria formulated for issuing a preliminary injunction generally 

In 1980, this statute was amended, See Pub. L. 96-417, § 601(7), 608(c), deleting the enumerated criteria as the 
Customs Court Act of 1980 renamed and gave full equity powers to this court 
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1980 over 1979 have captured an additional share of the 
market this year at the expense of plaintiff. Moreover, plain- 
tiffs statistics demonstrate that plaintiff continues to suffer a 
decline in: operating income, return on net sales, production 
and United States sales. Plaintiff has also shown that its in- 
ventories of United States produced PETs have substantially 
increased, and that there has been a continuation of price sup- 
pression. 

It further appears from an affidavit executed by plaintiff's 
vice-president and general manager that substantial numbers 
of Japanese made PETs imported earlier this year remain in 
inventory. Liquidation of the subject entries prior to the final 
decision in this case would allow any inventoried units to 
escape the imposition of the correct amount of antidumping 
duties if plaintiff prevailed on any of the contested adjust- 
ments to the foreign market value. 


SCM, supra at 1022-1023. 

Thus, in SCM the court did not simply enjoin liquidation because 
it would cause irreparable harm per se. Rather, the injunction 
issued after plaintiffs detailed showing of harm to its business 
backed up by statistics ranging from operating income, sales and 
production to remaining inventory of Japanese portable electric 
typewriters (PETs). SCM presented a far greater degree of proof 
than mere surface arguments regarding liquidation per se. 

As above stated, plaintiff relies heavily upon the mere fact of liq- 
uidation per se as the grounds for irreparable harm. There is no de- 
tailed showing of the nature of this harm nor are any facts or sta- 
tistics submitted with the motion that would approach the charac- 
ter of the evidence submitted in SCM, supra. In passing 19 U.S.C. 
1516a Congress did not envision the mere fact of liquidation to be 
the cornerstone for injunctive relief. Indeed, the statutory language 
and legislative history clearly bear out the fact that Congress an- 
ticipated enjoining liquidation to be the rare exception established 
only by concrete proof rather than an automatic response granted 
by the court. 

Accordingly, plaintiff's motion for a preliminary injunction is, in 
all respects, denied. 


(Slip Op. 82-106) 
ZENITH RADIO CORPORATION, ET AL., PLAINTIFFS, v. UNITED STATES, 
ET AL., DEFENDANTS 
Consolidated Court No. 81-6-00734 
Before LANpIs, Judge. 


Memorandum Opinion and Order 


[Motion for temporary restraining order.] 


(Dated November 18, 1982) 
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LANDIS, Judge: Plaintiffs, the Committee to Preserve American 
Color Television (“COMPACT”) and the Imports Committee, Tube 
Division, Electronic Industries Association (“Imports Committee’) 
have moved for a temporary restraining order, to restrain defend- 
ant from liquidating entries of television receivers subject to T.D. 
71-76 which were entered, or withdrawn from warehouse, for con- 
sumption during the period April 1, 1979 through and including 
March 31, 1980. 

Upon reading of all papers submitted in support thereof the 
motion is denied in accordance with Zenith Radio Corporation, et 
al. v. The United States, 4 Ct. Int’] Trade —, Slip-Op. 82-105, No- 
vember 18, 1982. 


(Slip Op. 82-107) 
SEA-LAND SERVICE, INC., PLAINTIFF, v. UNITED STATES, DEFENDANT 


Court No. 80-12-00159 
Before RE, Chief Judge. 


Memorandum Opinion and Order on Plaintiff's Motion and 
Defendant’s Cross-Motion for Summary Judgment 


[Motions denied. ] 


(Dated November 19, 1982) 


Ragan & Mason (Gerald A. Malia on the briefs) for the plaintiff. 

J. Paul McGrath, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch (Madeline 
B. Kuflik on the briefs), for the defendant. 


Rr, Chief Judge: In this case, plaintiff, Sea-Land Service, Inc., 
sues to recover duties paid for repairs made in a foreign country on 
its vessel M/V Sea-Land Adventurer. The vessel is documented 
under the laws of the United States to engage in foreign trade. A 
United States Certificate of Registry was issued July 12, 1978, and 
was in effect at the time that the repairs were completed. 

Pursuant to Rule 56, this action is before the court on motion by 
plaintiff and cross-motion by defendant for summary judgment. 
Both parties have appended their statements of material facts as to 
which they contend there is no genuine issue to be tried. 

The Adventurer, constructed as a new vessel, included the use of 
an existing midbody which was refurbished and to which were 
added a new bow and stern. It was built in Japan by Mitsubishi 
Heavy Industries, Inc., and was delivered on July 27, 1978. The 
construction contract contained a “warranty of quality” clause. 
Under its terms, the vessel was “guaranteed” against “all defects 
which are due to defective material or poor workmanship, ordinary 
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wear and tear excepted,” for the period of 12 months from the date 
of delivery of the new vessel to the owner. 

The repair work at issue took place in the Japanese ports of 
Kobe and Yokohama, within a matter of months after delivery of 
the vessel. The repair and repair parts were provided abroad by 
the builder of the vessel and others while the vessel was engaged in 
foreign trade. 

Pursuant to 19 U.S.C. § 1466(a), duties of 50 per centum ad va- 
lorem were assessed on plaintiffs estimated cost of the repairs 
made in foreign ports on a vessel documented under the laws of the 
United States to engage in or employed in the foreign or coasting 
trade. 


The pertinent provisions of 19 U.S.C. § 1466(a) read as follows: 


Equipment and repairs of vessels 

(a) Vessels subject to duty; penalties 

The equipments, or any part thereof, including boats, 
purchased for, or the repair parts or materials to be used, 
or the expenses of repairs made in a foreign country upon 
a vessel documented under the laws of the United States 
to engage in the foreign or coasting trade, or a vessel in- 
tended to be employed in such trade, shall, on the first ar- 
rival of such vessel in any port of the United States, be 
liable to entry and the payment of an ad valorem duty of 
50 per centum on the cost thereof in such foreign country. 
If the owner or master willfully or knowingly neglects or 
fails to report, make entry, and pay duties as herein re- 
quired, or if he makes any false statement in respect of 
such purchases or repairs without reasonable cause to be- 
lieve the truth of such statements, or aids or procures the 
making of any false statement as to any matter material 
thereto without reasonable cause to believe the truth of 
such statement, such vessel or a monetary amount up to 
the value thereof as determined by the Secretary, to be re- 
covered from the owner, shall be subject to seizure and for- 
feiture. For the purposes of this section, compensation paid 
to members of the regular crew of such vessel in connec- 
tion with the installation of any such equipments or any 
part thereof, or the making of repairs, in a foreign coun- 
try, shall not be included in the cost of such equipment or 
part thereof, or of such repairs. 


Section 1466(d), which provides for the remission of duties for 
necessary repairs, states: 


(d) Remission for necessary repairs 
If the owner or master of such vessel furnishes good and 
sufficient evidence that— 

(1) such vessel, while in the regular course of her voyage, 
was compelled, by stress of weather or other casualty, to 
put into such foreign port and purchase such equipments, 
or make such repairs, to secure the safety and seaworthi- 
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ness of the vessel to enable her to reach her port of desti- 
nation; 

(2) such equipments or parts thereof of repair parts or 
materials, were manufactured or produced in the United 
States, and the labor necessary to install such equipments 
or to make such repairs was performed by residents of the 
United States, or by members of the regular crew of such 
vessel; or 


* * * * * * * 


then the Secretary of the Treasury is authorized to remit or 
refund such duties, and such vessel shall not be liable to for- 
feiture, and no license or enrollment and license, or renewal of 
either, shall hereafter be issued to any such vessel until the 
collector to whom application is made for the same shall be 
satisfied, from the oath of the owner or master, that all such 
equipments or parts thereof or materials and repairs made 
within the year immediately preceding such application have 
been duty accounted for under the provisions of this section, 
and the duties accruing thereon duly paid; and if such owner 
or master shall refuse to take such oath, or take it falsely, the 
vessel shall be seized and forfeited. 


The plaintiff contends that the repair duty provisions of section 
1466(a) do not apply to the vessel since the work did not constitute 
“repairs,” within the meaning of the statute. It is plaintiffs posi- 
tion that, since the work was done primarily by the Japanese build- 
er of the vessel under the terms of a warranty agreement con- 


tained in the contract for the vessel’s construction, the work was 
merely a continuation of the construction process, and not within 
the common meaning of the term “repair.” Alternatively, the 
plaintiff claims that the items in issue “are additions or alterations 
to the hull or fittings of the vessel or ‘casualties’ within the mean- 
ing of 19 U.S.C. § 1466(d)(1).” Plaintiff further urges that since the 
work performed by the builder was at no cost to the plaintiff, the 
work at issue is not subject to the assessment of duty. 

Defendant disputes these contentions and questions whether all 
of the work done and repair materials supplied were part of the 
original construction of the vessel. Defendant also contends that 
the repairs are dutiable notwithstanding that the costs of the re- 
pairs may have been prepaid pursuant to the contract of construc- 
tion. 

Since the legal issue raised appears to be one of novel impres- 
sion, the cases cited by the parties are not stare decisis and do not 
authoritatively dispose of the question presented. 

Although the parties contend that the only issue before the court 
is whether work and the replacement of parts furnished to a new 
vessel to correct defects of construction are also “repairs” within 
section 1466(a), a reading of the briefs and papers filed on these 
cross-motions indicates that several questions of fact remain to be 
determined. The statements of material facts submitted have not 
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been wholly admitted. Moreover, some significant omissions of fact 
are noted. For example, there is an uncertainty as to which items 
were incomplete at delivery of the vessel, and whether certain 
items were “additions or alterations to the hull or fittings of the 
vessel” as plaintiff claims. The following factual matters which 
may be pertinent are also uncertain: 


Whether some items were essential for the vessel to continue 
in service and to secure its safety and seaworthiness; 

Whether the work was due to deterioration, casualty, or 
design changes to correct defects; 

Whether it was due to defects in materials and workmanship 
only; 

Whether the construction contract allocated a cost figure for 
warranty work supplied after delivery; 

Whether American or foreign materials or equipments were 
used to effect the repairs; 

Whether the contract of warranty was limited to original 
construction; 

What was the nature of some of the modifications or adjust- 
ments indicated in plaintiff's supporting affidavit; 

What was the nature of the work performed by Japanese 
firms other than the builder. 


Since the motion papers submitted reveal these and other genu- 
ine triable issues of material fact, the cross-motions for summary 
judgment are denied. 


(Slip Op. 82-108) 


CHENG SHIN RusBBER INDUSTRY COMPANY, LTD., PLAINTIFF, U. 
UNITED STATES, DEFENDANT, CARLISLE TIRE AND RUBBER COoO., IN- 
TERVENOR 


Court No. 82-3-00332 


Before MALETz, Judge. 


Opinion and Order 


(Dated November 19, 1982) 
Kaplan Russin & Vecchi (Dennis James, Jr. and Kathleen F. Patterson), for the 
plaintiff. 
J. Paul McGrath, Assistant Attorney General; David M. Cohen, Director, Com- 


mercial Litigation Branch (Shelia N. Ziff on the brief), for the defendant. 
Eugene L. Stewart for the intervenor. 


MALETz, Judge: This matter is before the court on defendant’s 
motion to dismiss the complaint. Plaintiff Cheng Shin Rubber In- 
dustry Company, Ltd. (Cheng Shin) is a Taiwanese manufacturer of 
bicycle tires and tubes subject to a countervailing duty order issued 
on February 17, 1982. 47 Fed. Reg. 6913. In the present action 
Cheng Shin challenges the final affirmative determination by the 
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International Trade Administration of the Department of Com- 
merce (ITA) which gave rise to the countervailing duty order. 

Defendant has moved to dismiss Cheng Shin’s complaint on three 
grounds: (1) lack of subject matter jurisdiction; (2) lack of standing; 
and (3) failure to state a claim upon which relief may be granted. 
For the reasons set out below, the court concludes that since the 
ITA’s determination was governed by the law in effect prior to en- 
actment of the Trade Agreements Act of 1979, Cheng Shin, as a 
foreign manufacturer and exporter, lacks standing to challenge the 
ITA’s countervailing duty determination. 


BACKGROUND 


This action has its genesis in an American manufacturer’s peti- 
tion filed by intervenor Carlisle Tire and Rubber Company (Car- 
lisle), a domestic manufacturer of bicycle tires and tubes, pursuant 
to 19 U.S.C. § 1516(a) (1976). Carlisle sought the imposition of coun- 
tervailing duties on Taiwanese bicycle tires and tubes. Following 
the filing of Carlisle’s section 1516 petition, a notice of final coun- 
tervailing duty determination was published in the Federal Regis- 
ter on January 8, 1979. 44 Fed. Reg. 1815. That notice stated that 
the Department of the Treasury (Treasury) (the agency responsible 
for administration of the countervailing duty laws prior to enact- 
ment of the Trade Agreements Act of 1979) had determined that 
benefits had been paid by the Government of Taiwan on the manu- 
facture and exportation of bicycle tires and tubes. The notice went 
on to conclude, however, that those benefits involved an aggregate 
amount considered to be de minimis and that, therefore, no bounty 
or grant was being paid or bestowed, directly or indirectly, within 
the meaning of section 303 of the Tariff Act of 1930, as amended, 
19 U.S.C. § 1303 (1976). 

On March 8, 1979, Carlisle filed suit in this court challenging 
this determination. The court held that while the de minimis doc- 
trine was applicable to cases arising under the countervailing duty 
statute, it concluded that the action should be remanded for “fur- 
ther inquiries as may be needed to determine the ad valorem bene- 
fit provided the Taiwanese bicycle tire and tube manufacturers by 
the Government of Taiwan.” Carlisle Tire & Rubber Co. v. United 
States, 1 CIT 352, —, 517 F. Supp. 704, 709 (1981). Accordingly, the 
action was stayed, the Treasury determination vacated, and the 
case remanded with the direction that a redetermination “be made 
in accordance with the countervailing duty law in effect prior to 
January 1, 1980. See Pub. L. 96-39, Title X, §§ 1002(b)(1)B) and (2), 
93 Stat. 307.” Id. 

Pursuant to the remand, the countervailing duty investigation 
was reopened in order to obtain the additional information re- 
quired by the court. On the basis of information received during 
the reopened investigation, defendant submitted a notice of rede- 
termination to the court. This notice stated that bicycle tires and 
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tubes manufactured by Cheng Shin received bounties or grants 
within the meaning of 19 U.S.C. § 1303 (1976) in the net amount of 
0.893 percent ad valorem. 46 Fed. Reg. 53201-3 (1981). 

On November 16, 1981, Carlisle advised the court that it acqui- 
esced in this redetermination. On November 17, 1981, the court af- 
firmed the results of this redetermination and directed the Secre- 
tary of Commerce to issue a countervailing duty order with respect 
to bicycle tires and tubes manufactured by Cheng Shin. 2 CIT—, 
Slip Op. 81-104. 

On February 17, 1982, the ITA published its countervailing duty 
order, directing the Customs Service to collect a cash deposit of es- 
timated countervailing duties of 0.893 percent ad valorem on Cheng 
Shin’s merchandise entered or withdrawn from warehouse for con- 
sumption on or after October 28, 1981. 47 Fed. Reg. 6913-4. On 
April 2, 1982 Cheng Shin filed this action contesting this redetermi- 
nation. 


OPINION 


Against this background we turn to a consideration of the juris- 
dictional allegations in Cheng Shin’s complaint. Cheng Shin asserts 
two grounds for this court’s jurisdiction. The first rests on the 
countervailing duty law as amended by the Trade Agreements Act 
of 1979. The second is based on the countervailing duty law as it 
existed prior to the enactment of the Trade Agreements Act of 
1979. 

As to its first contention, Cheng Shin, in its capacity as a foreign 
manufacturer and exporter of the subject merchandise, arguably 
would have standing to bring this action as an “interested party” 
within the meaning of sections 516A(a)(2)A), 516A(d) and 771(9)(A) 
of the Trade Agreements Act of 1979, 19 U.S.C. §§ 1516a(a)(2)(A), 
1516a(d) and 1677(9(A) (Supp. IV 1980), respectively. However, in 
this court’s remand in the Carlisle case it was made clear that in 
view of the transitional rules of the Trade Agreements Act of 1979, 
the law in effect prior to enactment of that Act would apply in the 
reopened investigation. Those transitional rules provide, first, that 
the Trade Agreements Act shall not apply to actions such as the 
Carlisle case which were commenced before the effective date of 
that Act.! Second, section 1002(b)(2) of those rules directs that the 
law in effect on the date of a countervailing duty determination be 
applied in any action in this court contesting that determination.” 


‘Section 1002(bX 1B) of the Trade Agreements Act of 1979, 93 Stat. 307, provides: 
(b) Transitional Rules.— 
(1) Certain Protests, Petitions, Actions, Etc—The amendments made by this title shall not apply with 
respect to- 


* 


(B) any civil action commenced before the effective date under section 2632 of title 28 of the United 
States Code; * * * 
? Section 1002(bX2) of the Trade Agreements Act of 1979, 93 Stat. 307, provides: 

(2) Law To Be Applied for Purposes of Such Actions.—Notwithstanding the amendment of section 303 
of the Tariff Act of 1930 by section 103 of this Act, the law in effect on the date of any finding or determina- 
tion contested in a civil action described in subparagraph (A), (B), or (C) of paragraph (1) [section 
1002(bX1XA), (B), or (C)] shall be applied for purposes of that action. 
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In its remand the court directed that the countervailing duty in- 
vestigation be reopened solely for the limited purpose of determin- 
ing the amount of the ad valorem benefit provided Taiwanese bicy- 
cle tire and tube manufacturers. The remainder of the determina- 
tion was left undisturbed. Thus, the redetermination of which 
Cheng Shin complains merely represents a modification of the final 
determination issued under the former law. It is one of the last 
links in an unbroken chain of administrative and judicial proceed- 
ings. The countervailing duty provisions of the Trade Agreements 
Act of 1979, therefore, are inapplicable to the ITA’s redetermina- 
tion which Cheng Shin challenges here. Jurisdiction on the basis of 
the Trade Agreements Act of 1979 must, accordingly, fail. 

Cheng Shin’s alternative jurisdictional ground is similarly una- 
vailing. It alleges jurisdiction under 28 U.S.C. §§1581G) and 
2631(i) 3 of the Customs Courts Act of 1980. The threshold question 
here, however, is not whether the jurisdictional provisions of 28 
U.S.C. § 1581(i) are applicable, but rather whether Cheng Shin has 
the requisite standing under 28 U.S.C. § 2631(i). The court con- 
cludes that it does not. 

As previously noted, the redetermination and order of which 
Cheng Shin complains are governed by the law in effect prior to 
the enactment of the Trade Agreements Act of 1979. Under the 
former law Congress gave three classes of persons standing to con- 
test a countervailing duty determination: (1) American manufac- 


turers and wholesalers, (2) importers, and (3) consignees of the sub- 
ject merchandise. See 19 U.S.C. §§ 1514, 1516 (1976).4 Foreign man- 
ufacturers and exporters were not accorded the right to protest 
such determinations. 

The legislative history of the Trade Agreements Act of 1979 
again makes clear that under the former law Congress extended 
standing to challenge countervailing duty determinations to the 


> 28 U.S.C. § 1581(i) provides 

In addition to the jurisdiction conferred upon the Court of International Trade by subsections (a)-(h) of this 
section and subject to the exception set forth in subsection (j) of this section, the Court of International Trade 
shall have exclusive jurisdiction of any civil action commenced against the United States, its agencies, or its 
officers, that arises out of any law of the United States providing for 

(1) Revenue from imports or tonnage; 

(2) Tariffs, duties, fees, or other taxes on the importation of merchandise for reasons other than the rais 
ing of revenue; 

(3) Embargoes or other quantitative restrictions on the importation of merchandise for reasons other than 
the protection of the public health or safety; or 

(4) Administration and enforcement with respect to the matters referred to in paragraphs (1)-(3) of this 
subsection and subsections (a)-(h) of this section 

28 U.S.C. § 2631(i) provides: 

Any civil action of which the Court of International Trade has jurisdiction, other than an action specified 
in subsections (a)-(h) of this section, may be commenced in the court by any person adversely affected or 
aggrieved by agency action within the meaning of section 702 of title 5 [the Administrative Procedure Act 

*19 U.S.C. § 1514(b\(1) (1976) provided in part 

[P]rotests may be filed by the importer, consignee, or any authorized agent of the person paying any 
charge or exaction, or filing any claim for drawback, or seeking entry or delivery, with respect to merchan- 
dise which is the subject of a decision in subsection (a) of this section 

19 U.S.C. § 1516(d) (1976) provided in part 
(d) Within 30 days after a determination by the Secretary— 


* . . * 


(2) Under section 1303 of this title that a bounty or grant is not being paid or bestowed, 
an American manufacturer, producer, or wholesaler of merchandise of the same class or kind as that 
described in such determination may file with the Secretary a written notice of a desire to contest such 
determination 
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above classes of persons to the exclusion of all other classes or 
groups. Thus, the Senate Finance Committee reported the follow- 
ing: 

Present law.—Pursuant to present law, judicial review of 
countervailing and antidumping duty determinations can be 
obtained in several different ways. Importers may challenge 
antidumping and countervailing duty determinations after a 
duty has been imposed upon an entry of merchandise by filing 
a protest pursuant to section 514 of the Tariff Act of 1930 (19 
U.S.C. 1514) and, upon denial of the protest in whole or in part 
under section 515 of the Tariff Act of 1930 (19 U.S.C. 1515), 
they may institute suit in the Customs Court pursuant to sec- 
tion 1582(a) of title 28 of the United States Code. 

American manufacturers, producers and wholesalers may 
challenge the failure to impose a countervailing duty by follow- 
ing the procedures contained in 19 U.S.C. 1516(a), (b), and (c) 


* * * * * * * 


The bill.—Section 1001(a) of the bill would provide for the 
review of determinations relating to countervailing and anti- 
dumping duties by adding a new section 516A to the Tariff Act 
of 1930.* * * 

Persons entitled to institute suit and to participate in the liti- 
gation.—Section 516A would provide that a suit may be insti- 
tuted by any “interested party”. The term “interested party” is 
defined by subparagraph (f)(3) of the new section 516A to in- 
clude (1) a foreign manufacturer, producer, or exporter, or the 
United States importer of merchandise which was the subject 
of the investigation which led to the challenged determination, 


S. Rep. No. 249, 96th Cong., Ist Sess. 245-46 (1979). 

From what has been said it is apparent that foreign manufactur- 
ers, such as Cheng Shin, lacked standing to challenge countervail- 
ing duty determinations under the law in effect prior to enactment 
of the Trade Agreements Act of 1979. 

What is more, 28 U.S.C. § 2631(i), which incorporates by refer- 
ence section 702 of the Administrative Procedure Act, 5 U.S.C. 
§ 702, does not afford an implied grant of subject matter jurisdic- 
tion permitting, without more, judicial review of agency action. See 
Califano v. Sanders, 430 U.S. 99 (1977). As the Third Circuit ob- 
served in Davis v. Romney, 490 F.2d 1360, 1364 (1974), in construing 
section 702 of the Administrative Procedure Act, “where adminis- 
trative action is challenged as violative of a statute, Federal courts 
must ascertain whether Congress has prohibited or provided for 
‘review at the behest of the plaintiff [citation omitted].” Here, as 
demonstrated above, Congress has not so provided. See also In the 
Matter of N.C. Trading, 66 CCPA 11, C.A.D. 1215, 586 F.2d 221 
(1978); Hancock Gross Mfg., Inc. v. United States, 75 Cust. Ct. 188, 
190, C.R.D. 75-6, 400 F. Supp. 813, 815 (1975). 
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CONCLUSION 


In summary, unlike American manufacturers, importers or con- 
signees, Cheng Shin had no statutory right under the law in effect 
prior to enactment of the Trade Agreements Act of 1979 to partici- 
pate in the administrative proceedings which culminated in the af- 
firmative countervailing duty order, nor was it authorized by Con- 
gress to initiate judicial proceedings to contest that order. And 
since Congress had prior to the Trade Agreements Act of 1979 cir- 
cumscribed the class of persons with standing to seek judicial 
review of agency determinations, to the exclusion of foreign manu- 
facturers, Cheng Shin, as such a manufacturer, was not a “person 
adversely affected or aggrieved by agency action” within the mean- 
ing of 28 U.S.C. § 2631(i). 

For these reasons, defendant’s motion to dismiss is granted. 


(Slip Op. 82-109) 


BETHLEHEM STEEL CORPORATION, PLAINTIFF v. THE UNITED STATES, 
DEFENDANT 


Court No. 80-9-01484 
Before Bor, Judge. 


I. Merchandise, which after its initial shipment is diverted into 
the commerce of an intermediate country by offers of sale, becomes 
an export of that intermediate country. 

II. Collateral estoppel may not be invoked against the United 
States when acting in its sovereign capacity in the collection of 
duties on imports. 

Il]. The Merchant Marine Act, 46 U.S.C. § 883, and the tariff 
statutes do not relate to the same matter or subject and, according- 
ly, are not statutes to be construed in pari materia. 


[Plaintiffs motion for summary judgment, denied; defendant’s cross-motion for 
summary judgment, granted.] 


(Decided November 23, 1982) 


Haight, Gardner, Poor & Havens (Nicholas H. Cobbs on the brief) for the plaintiff. 
J. Paul McGrath, Assistant Attorney General; Joseph I. Liebman, Attorney in 


Charge, International Trade Field Office, Commercial Litigation Branch (Jerry P. 
Wiskin on the brief), for the defendant. 


Bor, Judge: In the above-entitled action the plaintiff contests the 
imposition of a duty upon the subject merchandise, a cargo of fluor- 
spar, entered at Lackawanna, New York. Plaintiff claims a reim- 
bursement of the duty paid on the ground that the cargo was 
shipped from Brownsville, Texas to Lackawanna, New York (via 
Contrecour, Canada) and hence did not constitute an “import’”’ sub- 
ject to duty. 
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The facts herein are undisputed. In Brownsville, Texas, plaintiff 
purchased the subject merchandise, which had been imported from 
Tampico, Mexico, duty paid. Plaintiff arranged transportation of 
the fluorspar on a foreign flag vessel (Japan Lines) from Browns- 
ville to Contrecour, Canada, with subsequent transshipment to be 
made to Lackawanna, New York. Upon arrival of the cargo in Con- 
trecour on August 30, 1974, plaintiff for the first time was advised 
by the United States Customs Service that the shipment of the 
cargo from Brownsville to Lackawanna on a vessel of foreign regis- 
try constituted a violation of the Merchant Marine Act, 46 U.S.C. 
§ 883, which provides: 


No merchandise shall be transported by water, or by land 
and water, on penalty of forfeiture thereof, between points in 
the United States, including Districts, Territories, and posses- 
sions thereof embraced within the coastwise laws, either direct- 
ly or via a foreign port, or for any part of the transportation, 
in any other vessel than a vessel built in and documented 
under the laws of the United States and owned by persons who 
are citizens of the United States, * * * 


In an effort to avoid such a violation, plaintiff in March 1975 of- 
fered the cargo of fluorspar for sale to Canadian and other foreign 
corporations. However, the cargo could not be sold. On March 2, 
1976, plaintiff forwarded to Customs a request for advice regarding 
the shipment of the subject merchandise and its possible violation 
of 46 U.S.C. § 883. On May 7, 1976, Customs ruled that the ship- 


ment of the fluorspar cargo from Brownsville to Lackawanna, via 
Contrecour, Canada, would be a “transportation between United 
States points in violation of’ 46 U.S.C. § 883. Plaintiff, neverthe- 
less, shipped the cargo to Lackawanna, New York, in July of 1976, 
where the cargo was seized by Customs pursuant to its determina- 
tion that plaintiff had violated the coast-to-coast laws. Upon pay- 
ment by plaintiff of a mitigated penalty of $700 and upon the prep- 
aration and filing of a consumption entry and the payment of the 
appropriate import duty by the plaintiff, as further required by 
Customs, the cargo was released. 

Plaintiff moves for summary judgment seeking a refund of the 
import duties paid on the subject merchandise. Defendant cross- 
moves for summary judgment rejecting plaintiffs claim for refund. 

In support of its claim, plaintiff contends that the subject mer- 
chandise was not subject to any import duty because it had never 
been “exported” from Brownsville, Texas. Plaintiff relies on a rule 
in Customs law that the question of exportation of merchandise is 
controlled by the intent of the parties at the time of shipment. See 
Nassau Distributing Co. v. United States, 29 Cust. Ct. 151 (1952); 
Moore Dry Goods Co. v. United States, 11 Ct. Cust. Appls. 449 
(1923). 

In the instant action it is undisputed that at the time of the ship- 
ment of the merchandise in question from Brownsville, Texas, the 
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plaintiff did not intend to export the subject merchandise. The 
intent of the plaintiff clearly was to cause the subject merchandise 
to be transported from Brownsville, Texas to Lackawanna, New 
York, via Contrecour, Canada. However, the characterization of an 
exportation at the time of shipment “* * * does not completely 
eliminate subsequent events from consideration.” United States v. 
National Sugar Refining Co., 39 CCPA 96, 101 (1951). Merchandise 
which, after its initial shipment, is intended to be or in fact is di- 
verted into the commerce of an intermediate country, becomes an 
export of that intermediate country. C. J. Tower & Sons v. United 
States, 67 Treas. Dec. 1358 (1935); Hospitaline Inc. v. United States, 
48 Cust. Ct. 563 (1962), aff'd 50 Cust. Ct. 556 (1963); Cardinal Glove 
Inc. v. United States, — CIT —, Slip Op. 82-59 (July 22, 1982). The 
contingency of diversion sufficient to negate plaintiffs original 
intent at the time of shipment must, however, have “a realistic 
basis in fact and not mere conjecture.” Hugo Stinnis Steel & Metals 
Co. v. United States, 80 Cust. Ct. 175, 192 (1978), aff'd 66 CCPA 84, 
599 F.2d 1037 (1979). 

In the instant action, after the unlading of the merchandise in 
question, the overt efforts of the plaintiff offering to sell the cargo 
to potential users of fluorspar in Canada, Europe and the Far East 
constituted not a contingency or possibility of diversion but an 
actual entry into the commerce of the intermediate country, 
Canada. The subject merchandise thereby was converted into an 
exportation to Canada from whence, upon its subsequent shipment 
to the United States, it became an export of that intermediate 
country. 

However, the plaintiff now contends that the ruling made by 
Customs on May 7, 1976, that the shipment from Brownsville, 
Texas to Lackawanna, New York, via Contrecour, Canada in a 
vessel of foreign registry “completing a transportation between 
United States points in violation of 46 U.S.C. § 883,” estops the 
Government from claiming herein that the subject merchandise 
was an export from Canada, subject to United States duty. In sup- 
port of its contention the plaintiff relies on recent decisions in 
which the doctrine of collateral estoppel has been applied to deter- 
minations by administrative agencies of the United States. The 
doctrine has been invoked against the Government if it is found 
that the Government is acting in its proprietary rather than sover- 
eign capacity. See Hanover Bank v. United States, 285 F. 2d 455 (Ct. 
Cl. 1961); United States v. Georgia Pacific, 421 F. 2d 92 (9th Cir. 
1970). 

Our appellate courts has held that the Government through its 
Customs Service is acting in its sovereign capacity in the collection 
of duties on imports. Judge Miller, speaking for the court in Air- 
Sea Brokers, Inc. v. United States, 66 CCPA 64, 68, 596 F. 2d 1008 
(1979), stated: 
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When acting in its soverign [sic] capacity, the Government is 
acting for the benefit of the general public—a role clearly em- 
bracing the collection or refund of duties on imports. Accord- 
ingly, we hold that * * * equitable estoppel, even if available 
in cases involving the Government in its proprietary capacity, 
is not available against the Government in cases involving the 
collection or refund of duties on imports. 


The foregoing holding has been reaffirmed in Farrell Lines Inc. v. 
United States, 68 CCPA —, C.A.D. 1268 (August 20, 1981). 

This court, following the decisions of our appellate court, accord- 
ingly finds that the collateral estoppel urged by the plaintiff 
cannot be invoked against the Government herein while acting in 
its sovereign capacity in the collection of duties on imports. 

The plaintiff has placed special reliance upon the decision of the 
United States Supreme Court in United States v. Utah Construc- 
tion Co., 384 U.S. 394 (1965). There the Court held that factual de- 
terminations by independent administrative agencies (such as the 
Board of Contract Appeals and the National Labor Relations 
Board) acting in an adjudicatory capacity are considered final, and 
that “courts have not hesitated to apply res judicata to enforce 
repose” as to such findings. Jd. at 421-22. The court further pointed 
out that the Wunderlich Act clearly established the Board of Con- 
tract Appeals as the finder of fact within its “contract area of com- 
petence,” thus causing the findings of the Board which had been 
fully litigated to be subject to estoppel. 

The factual determinations of the Customs Service, however, are 
not intended to be final. The determinations thereof are subject to 
protest and are triable de novo by this court. Hence, even were it to 
be found that the Government did not act in its sovereign capacity 
in its factual determination supporting the seizure of plaintiff's 
merchandise and the assessment of the penalty pursuant to 46 
U.S.C. § 883, collateral estoppel cannot be invoked against the Gov- 
ernment in assessing duties upon the subject merchandise, as an 
import from Canada. 

Plaintiff finally contends that the provisions of the Merchant 
Marine Act, 46 U.S.C. § 883 and the Tariff Act of 1930, as amended, 
must be construed in pari materia. Arguing that the determination 
by Customs that plaintiff's shipment from Brownsville to Lacka- 
wanna on a vessel of foreign registry constituted a violation of the 
Merchant Marine Act, plaintiff renews his conclusion that the mer- 
chandise in question was not an export and that, accordingly, no 
duties were due thereon because no importation occurred. 

It is an acknowledged general rule that statutes which have the 
same purpose or which relate to the same matter or subject are in 
pari materia and are to be construed together. 

The purposes of the Merchant Marine Act, 46 U.S.C. § 883, and 
the tariff laws, however, are patently different. The Merchant 
Marine Act is designed to protect the American shipping industry 
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engaged in coastwise trade, to provide work for American ship- 
yards and to improve the American merchant marine. Marine Car- 
riers Corp. v. Fowler, 429 F.2d 702 (2d Cir. 1970). The tariff laws, on 
the other hand, implement the provisions of Article I, Section 8 of 
the United States Constitution and are designed to provide reve- 
nue, regulate commerce with foreign countries and to protect in- 
dustries within the United States. 

In the instant action this court is unable to discern wherein the 
provisions of section 883 of the Merchant Marine Act are in any 
manner material to the application of our tariff statutes. The re- 
spective statutes do not relate to the same matter or subject and, 
accordingly, are not statutes to be construed in pari materia. Blue- 
fries New York, Inc. v. United States, 40 Cust. Ct. 395, 400 (1958). 

Plaintiff submits, however, the case of M/V Nonsuco, Inc. v. 
Commissioner of Internal Revenue, 234 F.2d 5838 (4th Cir. 1956) 
should be determinative of its contention. The issue in M/V Non- 
suco was whether the plaintiff therein was entitled to an exemp- 
tion under the United States Income Tax Laws (section 231(d)(1)) by 
virtue of the reciprocity provisions contained in the revenue act of 
the Philippine Islands. In order to determine whether a reciprocal 
exemption applied, it was necessary for the court to examine, in 
addition to our revenue laws, the Merchant Marine Act. In short, 
unlike the Philippine statute which contained in its single revenue 
act an exemption relating to coastwise shipping, the like exemption 
relating to coastwise shipping was not included in the United 
States revenue act (section 231(d)(1)), but rather in section 883 of 
the Merchant Marine Act. Contrary to the interpretation by plain- 
tiff, the court did not hold the Merchant Marine Act and section 
883 thereof in pari materia to the Revenue Act; the court merely 
held that the exemption provision deemed reciprocal with the Phil- 
ippine Act was to be found and defined in a statute other than the 
Revenue Act and that reference to section 883 of the Merchant 
Marine Act was necessarily required. 

In the instant action neither the appropriate tariff schedule 
under which the subject merchandise may be imported into the 
United States nor section 888 of the Merchant Marine Act require 
the consideration or the interpretation of the other in attaining 
their respective applications intended by the Congress. 

In asserting the application of the rule in pari materia herein, 
the gravamen of plaintiff's argument in effect is a renewed chal- 
lenge to the assessment of duties on the subject merchandise under 
the tariff statutes because of the previous determination by Cus- 
toms that plaintiff had violated the coastal shipping laws under the 
provisions of section 883 of the Merchant Marine Act. This argu- 
ment is a reassertion of the plaintiff's contention to invoke collater- 
al estoppel, which this court has hereinbefore fully addressed. 

For all of the reasons hereinbefore stated, this court accordingly 
holds that the motion of the plaintiff for summary judgment must 





30 DECISIONS OF U.S. COURT OF INTERNATIONAL TRADE 


be denied and that the cross-motion of the defendant must be 
granted. 
Let judgment be entered accordingly. 
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International 
Trade Commission Notices 


Investigations by the U.S. International Trade Commission 


DEPARTMENT OF THE TREASURY, December 1, 1982 


The appended notices relating to investigations by the U.S. Inter- 
national Trade Commission are published for the information of 
Customs officers and others concerned. 

WILLIAM VON Raaps, 
Commissioner of Customs. 


In the matter of 


CERTAIN SNEAKERS WITH FABRIC Investigation No. 337-TA-118 
Uppers AND RUBBER SOLES 


CoMMISSION HEARING ON THE PRESIDING OFFICER’S RECOMMENDA- 
TION AND ON RELIEF, BONDING, AND THE PUBLIC INTEREST, AND 
THE SCHEDULE FOR FILING WRITTEN SUBMISSIONS 


AGENCY: U.S. International Trade Commission. 


ACTION: The scheduling of a public hearing and written submis- 
sions in investigation No. 337-TA-118, Certain Sneakers with 
Fabric Uppers and Rubber Soles. 

Notice is hereby given that the presiding officer has issued a rec- 
ommended determination that there is a violation of section 337 of 
the Tariff Act of 1930, 19 U.S.C. § 1837, in the unauthorized impor- 
tation into and sale in the United States of certain sneakers with 
fabric uppers and rubber soles which are the subject of the Com- 
mission’s investigation. Accordingly, the recommended determina- 
tion and the record of the hearing have been certified to the Com- 
mission for review and a Commission determination. Interested 
persons may obtain copies of the nonconfidential version of the pre- 
siding officer’s recommendation (and all other public documents on 
the record of the investigation) by contacting the Office of the Sec- 
retary, U.S. International Trade Commission, 701 E Street NW., 
Room 161, Washington, D.C. 20436, telephone 202-523-0161. 

39 
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COMMISSION HEARING: The Commission will hold a_ public 
hearing on January 26, 1983, in the Commission’s Hearing Room, 
701 E Street NW., Washington, D.C. 20436, beginning at 10:00 a.m. 
The hearing will be divided into two parts. First, the Commission 
will hear oral arguments on the presiding officer’s recommended 
determination that a violation of section 337 of the Tariff Act of 
1930 exists. Second, the Commission will hear presentations con- 
cerning appropriate relief, the effect that such relief would have 
upon the public interest, and the proper amount of the bond during 
the Presidential review period, in the event that the Commission 
determines that there is a violation of section 337 and that relief 
should be granted. These matters will be heard on the same day in 
order to facilitate the completion of this investigation within time 
limits established under law and to minimize the burden of this 
hearing upon the parties. The procedure for each portion of the 
hearing follows. 


ORAL ARGUMENTS: Any party to the Commission’s investigation 
or any interested Government agency may present an oral argu- 
nent concerning the presiding officer’s recommended determina- 
tion. That portion of a party’s or an agency’s total time allocated to 
oral argument may be used in any way the party or agency making 
the argument sees fit, i.e., a portion of the time may be reserved 
for rebuttal or devoted to summation. The oral arguments will be 
held in the following order: complainant, respondents, Government 
agencies, and the Commission investigative attorney. Any rebuttals 
will be held in this order: respondents, complainant, Government 
agencies, and the Commission investigative attorney. Persons pre- 
senting oral argument are reminded that such argument must be 
based upon the evidentiary record certified to the Commission by 
the presiding officer. 


ORAL PRESENTATIONS ON RELIEF, BONDING, AND THE 
PUBLIC INTEREST: Following the oral arguments on the presid- 
ing officer’s recommendation, parties to the investigation, Govern- 
ment agencies, public-interest groups, and interested members of 
the public may make oral presentations on the issues of relief, 
bonding, and the public interest. This portion of the hearing is 
quasi-legislative in nature; presentations need not be confined to 
the evidentiary record certified to the Commission by the presiding 
officer, and may include the testimony of witnesses. Oral presenta- 
tions on relief, bonding, and the public interest will be heard in 
this order: complainant, respondents, Government agencies, the 
Commission investigative attorney, public-interest groups, and in- 
terested members of the public. 

If the Commission finds that a violation of section 337 has oc- 
curred, it may issue (1) an order which could result in the exclusion 
of the subject articles from entry into the United States and/or (2) 
an order which could result in one or more respondents’ being re- 
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quired to cease and desist from engaging in unfair methods of com- 
petition or unfair acts in the importation and sale of such articles. 
Accordingly, the Commission is interested in hearing presentations 
which address the form of relief, if any, which should be ordered. 

If the Commission concludes that a violation of section 337 has 
occurred and contemplates some form of relief, it must consider the 
effect of that relief upon the public interest. The factors which the 
Commission will consider include the effect that an exclusion order 
and/or a cease and desist order would have upon (1) the public 
health and welfare, (2) competitive conditions in the U.S. economy, 
(3) the U.S. production of articles which are like or directly compet- 
itive with those which are the subject of the investigation, and (4) 
U.S. consumers. 

If the Commission finds that a violation of section 337 has oc- 
curred and orders some form of relief, the President has 60 days to 
approve or disapprove the Commission’s action. During this period, 
the subject articles would be entitled to enter the United States 
under a bond in an amount determined by the Commission and 
prescribed by the Secretary of the Treasury. The Commission is 
therefore interested in hearing presentations concerning the 
amount of the bond, if any, which should be imposed. 


TIME LIMIT FOR ORAL ARGUMENT AND ORAL PRESENTA- 
TION: Complainant, respondents (taken collectively), the Commis- 
sion investigative attorney, and Government agencies will be limit- 
ed to a total of 30 minutes (exclusive of time consumed by ques- 
tions from the Commission or its advisory staff) for making both 
oral argument on violation and oral presentations on remedy, 
bonding, and the public interest. Persons making oral presenta- 
tions solely on remedy, bonding, and the public interest will be lim- 
ited to 10 minutes (exclusive of time consumed by questions from 
the Commission and its advisory staff). The Commission may in its 
discretion expand the aforementioned time limits upon receipt of a 
timely request to do so. 


WRITTEN SUBMISSIONS: In order to give greater focus to the 
hearing, the parties to the investigation and interested Govern- 
ment agencies are encouraged to file briefs on the issues of viola- 
tion (to the extent they have not already briefed that issue in their 
written exceptions to the presiding officer’s recommended determi- 
nation), remedy, bonding, and the public interest. The complainant 
and the Commission investigative attorney are also requested to 
submit a proposed exclusion order and/or proposed cease and desist 
orders for the Commission’s consideration. Persons other than the 
parties and Government agencies may file written submissions ad- 
dressing the issues of remedy, bonding, and the public interest. 
Written submissions on the question of violation must be filed not 
later than the close of business on December 29, 1982; written sub- 
missions on the questions of remedy, bonding, and the public inter- 
est must be filed not later than the close of business on January 5, 
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1983. During the course of the hearing, the parties may be asked to 
file posthearing briefs. 


NOTICE OF APPEARANCE: Written requests to appear at the 
Commission hearing must be filed with the Office of the Secretary 
by January 20, 1983. 


ADDITIONAL INFORMATION: The original and 14 true copies of 
all briefs on violation must be filed with the Office of the Secretary 
not later than December 29, 1982; the original copy and 14 true 
copies of all briefs on remedy, bonding, and the public interest 
must be filed with the Office of the Secretary not later than Janu- 
ary 5, 1983. Any persons desiring to discuss confidential informa- 
tion or to submit a document (or a portion thereof) to the Commis- 
sion in confidence must request confidential treatment unless the 
information has already been granted such treatment by the pre- 
siding officer. All such requests should be directed to the Secretary 
to the Commission and must include a full statement of the rea- 
sons why the Commission should grant such treatment. Documents 
or arguments containing confidential information approved by the 
Commission for confidential treatment will be treated accordingly. 
All nonconfidential written submissions will be available for public 
inspection at the Secretary’s Office. 

Notice of this investigation was published in the Federal Register 
of March 9, 1982, 47 F.R. 101083. 


FOR FURTHER INFORMATION CONTACT: Catherine R. Field, 
Esq., Office of the General Counsel, U.S. International Trade Com- 
mission, telephone 202-523-0143. 


By order of the Commission. 


Issued: November 24, 1982. 
KENNETH R. Mason, 
Secretary. 


Investigation No. 701-TA-152 (Final) 


PRESTRESSED CONCRETE STEEL WIRE STRAND FROM BRAZIL 


AGENCY: United States International Trade Commission. 


ACTION: Continuation of final countervailing duty investigation. 
EFFECTIVE DATE: November 12, 1982. 


SUMMARY: On October 22, 1982, the United States Department of 
Commerce suspended its countervailing duty investigation concern- 
ing steel wire strand for prestressing concrete from Brazil (47 F.R. 
47048). The basis for the suspension was an agreement by the Gov- 
ernment of Brazil to offset all benefits which Commerce found to 
constitute subsidies with an export tax on all exports of the subject 
product to the United States. Accordingly, pursuant to section 
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704(f(1\(B) of the Tariff Act of 1930 (18 U.S.C. § 1671c(f(1\B)), the 
United States International Trade Commission suspended its coun- 
tervailing duty investigation on prestressed concrete steel wire 
strand from Brazil (47 F.R. 49908). On November 12, 1982, however, 
a request to continue the investigation was filed with Commerce 
pursuant to section 704(g)(2) of the Tariff Act (19 U.S.C. 1671¢(g)(2)) 
by counsel for American Spring Wire Corp., Florida Wire & Cable 
Co., and Shinko Wire America, Inc. Accordingly, the Commission 
hereby gives notice of the continuation of investigation No. 701- 
TA-152 (Final), Prestressed Concrete Steel Wire Strand from 
Brazil. 


FOR FURTHER INFORMATION CONTACT: Mr. David Coombs 
(202-523-1876), Office of Investigations, U.S. International Trade 
Commission. 


SUPPLEMENTARY INFORMATION: 

Commission determination.—The Commission will make its de- 
termination in this investigation within 45 days of the date on 
which Commerce publishes its final net subsidy determination. 

Hearing.—The Commission does not intend to schedule an addi- 
tional hearing in connection with this continued investigation since 
the hearing of October 19, 1982, on this investigation was held 
prior to the suspension. 

Written submissions.—Any person may submit to the Commis- 
sion a written statement of information pertinent to the subject of 
this investigation. A signed original and fourteen (14) true copies of 
each submission must be filed with the Secretary to the Commis- 
sion on or before January 26, 1988. All written submissions except 
for confidential business data will be available for public inspec- 
tion. 

Any business information for which confidential treatment is de- 
sired shall be submitted separately. The envelope and all pages of 
such submissions must be clearly labeled “Confidential Business In- 
formation.’ Confidential submissions and requests for confidential 
treatment must conform with the requirements of section 201.6 of 
the Commission’s rules (19 CFR § 201.6). 

For further information concerning the conduct of the investiga- 
tion, hearing procedures, and rules of general application, consult 
the Commission’s Rules of Practice and Procedure, part 207, sub- 
parts A and C (19 CFR part 207, as amended by 47 F.R. 6190, Feb. 
10, 1982, and 47 F.R. 33682, Aug. 4, 1982), and part 201, subparts A 
through E (19 CFR part 201, as amended by 47 F.R. 6188, Feb. 10, 
1982; 47 F.R. 18791, Apr. 1, 1982; and 47 F.R. 33682, Aug. 4, 1982). 

This notice is published pursuant to section 207.20 of the Com- 
mission’s rules (19 CFR § 207.20, as amended by 47 F.R. 6190, Feb. 
10, 1982). 
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By order of the Commission. 


Issued: November 24, 1982. 
KENNETH R. Mason, 
Secretary. 


Investigation No. 731-TA-91 (Final) 


Sop1umM NITRATE FROM CHILE 
AGENCY: United States International Trade Commission. 


ACTION: Institution of final antidumping investigation and sched- 
uling of a hearing to be held in connection with the investigation. 


EFFECTIVE DATE: November 9, 1982. 


SUMMARY: As a result of an affirmative preliminary determina- 
tion by the U.S. Department of Commerce that there is a reason- 
able basis to believe or suspect that imports from Chile of sodium 
nitrate, provided for in item 480.25 of the Tariff Schedules of the 
United States, are being, or are likely to be, sold in the United 
States at less than fair value (LTFV) within the meaning of section 
731 of the Tariff Act of 1930 (19 U.S.C. § 1673), the United States 
International Trade Commission hereby gives notice of the institu- 
tion of investigation No. 731-TA-91 (Final) under section 735(b) of 
the act (19 U.S.C. § 1673d(b)) to determine whether an industry in 
the United States is materially injured, or is threatened with mate- 
rial injury, or the establishment of an industry in the United 
States is materially retarded, by reason of imports of such mer- 
chandise. Unless the investigation is extended, the Department of 
Commerce will make its final dumping determination in the case 
on or before January 22, 1983, and the Commission will make its 
final injury determination by March 8, 1983 (19 CFR § 207.25). 


FOR FURTHER INFORMATION CONTACT: Mr. Lawrence 
Rausch (202-523-0286), Office of Investigations, U.S. International 
Trade Commission. 


SUPPLEMENTARY INFORMATION: 

Background.—On May 19, 1982, the Commission determined, on 
the basis of the information developed during the course of its pre- 
liminary investigation, that there was a reasonable indication that 
an industry in the United States was materially injured or threat- 
ened with material injury by reason of allegedly LTFV imports of 
sodium nitrate from Chile. The preliminary investigation was insti- 
tuted in response to a petition filed on April 12, 1982, by counsel 
for Olin Corp., the sole domestic producer of sodium nitrate. 

Participation in the investigation.—Persons wishing to partici- 
pate in this investigation as parties must file an entry of appear- 
ance with the Secretary to the Commission, as provided in section 
201.11 of the Commission’s Rules of Practice and Procedure (19 
CFR § 201.11, as amended by 47 F.R. 6189, Feb. 10, 1982), not later 
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than 21 days after the publication of this notice in the Federal Reg- 
ister. Any entry of appearance filed after this date will be referred 
to the Chairman, who shall determine whether to accept the late 
entry for good cause shown by the person desiring to file the entry. 

Upon the expiration of the period for filing entries of appear- 
ance, the Secretary shall prepare a service list containing the 
names and addresses of all persons, or their representatives, who 
are parties to the investigation, pursuant to section 201.11(d) of the 
Commission’s rules (19 CFR § 201.11(d), as amended by 47 F.R. 
6189, Feb. 10, 1982). Each document filed by a party to this investi- 
gation must be served on all other parties to the investigation (as 
identified by the service list), and a certificate of service must ac- 
company the document. The Secretary will not accept a document 
for filing without a certificate of service (19 CFR § 201.16(c), as 
amended by 47 F.R. 33682, Aug. 4, 1982). 

Staff report.—A public version of the staff report containing pre- 
liminary findings of fact in this investigation will be placed in the 
public record on January 17, 1983, pursuant to section 207.21 of the 
Commission’s rules (19 CFR § 207.21). 

Hearing.—The Commission will hold a hearing in connection 
with this investigation beginning at 10:00 a.m. on February 1, 1983, 
at the U.S. International Trade Commission Building, 701 E Street 
NW., Washington, D.C. 20436. Requests to appear at the hearing 
should be filed in writing with the Secretary to the Commission not 
later than the close of business (5:15 p.m.) on January 6, 1983. All 
persons desiring to appear at the hearing and make oral presenta- 
tions should file prehearing briefs and attend a prehearing confer- 
ence to be held at 10:00 a.m. on January 11, 1983, in room 117 of 
the U.S. International Trade Commission Building. The deadline 
for filing prehearing briefs is January 27, 1983. 

Testimony at the public hearing is governed by section 207.23 of 
the Commission’s rules (19 CFR § 207.23, as amended by 47 F.R. 
33682, Aug. 4, 1982). This rule requires that testimony be limited to 
a nonconfidential summary and analysis of material contained in 
prehearing briefs and to information not available at the time the 
prehearing brief was submitted. All legal arguments, economic 
analyses, and factual materials relevant to the public hearing 
should be included in prehearing briefs in accordance with section 
207.22 (19 CFR § 207.22, as amended by 47 F.R. 33682, Aug. 4, 1982). 
Posthearing briefs must conform with the provisions of section 
207.24 (19 CFR § 207.24, as amended by 47 F.R. 6191, Feb. 10, 1982) 
and must be submitted not later than the close of business on Feb- 
ruary 9, 1983. 

Written submissions.—As mentioned, parties to this investigation 
may file prehearing and posthearing briefs by the dates shown 
above. In addition, any person who has not entered an appearance 
as a party to the investigation may submit a written statement of 
information pertinent to the subject of the investigation on or 
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before February 9, 1983. A signed original and fourteen (14) true 
copies of each submission must be filed with the Secretary to the 
Commission in accordance with section 201.8 of the Commission’s 
rules (19 CFR § 201.8, as amended by 47 F.R. 6188, Feb. 10, 1982, 
and 47 F.R. 18791, Apr. 1, 1982). All written submissions except for 
confidential business data will be available for public inspection 
during regular business hours (8:45 a.m. to 5:15 p.m.) in the Office 
of the Secretary to the Commission. 

Any business information for which confidential treatment is de- 
sired shall be submitted separately. The envelope and all pages of 
such submissions must be clearly labeled “Confidential Business In- 
formation.” Confidential submissions and requests for confidential 
treatment must conform with the requirements of section 201.6 of 
the Commission’s rules (19 CFR § 201.6). 

For further information concerning the conduct of the investiga- 
tion, hearing procedures, and rules of general application, consult 
the Commission’s Rules of Practice and Procedure, part 207, sub- 
parts A and C (19 CFR part 207, as amended by 47 F.R. 6190, Feb. 
10, 1982, and 47 F.R. 33682, Aug. 4, 1982), and part 201, subparts A 
through E (19 CFR part 201, as amended by 47 F.R. 6188, Feb. 10, 
1982; 47 F.R. 13791, Apr. 1, 1982; and 47 F.R. 33682, Aug. 4, 1982). 

This notice is published pursuant to section 207.20 of the Com- 
mission’s rules (19 CFR § 207.20, as amended by 47 F.R. 6190, Feb. 
10, 1982). 


By order of the Commission. 
Issued: November 23, 1982. 
KENNETH R. MAson, 
Secretary. 


___ in the matter of Investigation No. 337-TA-134 
CERTAIN TREADMILL JOGGERS 


Notice of Investigation 
AGENCY: USS. International Trade Commission. 
ACTION: Institution of investigation pursuant to 19 U.S.C. § 1337. 


SUMMARY: Notice is hereby given that a complaint was filed with 
the U.S. International Trade Commission on October 18, 1982, 
under section 337 of the Tariff Act of 1980 (19 U.S.C. § 1387), on 
behalf of Battle Creek Equipment Company, 307 West Jackson 
Street, Battle Creek, Michigan 49016. An amended complaint was 
filed on October 28, 1982. The amended complaint (hereinafter the 
complaint) alleges unfair methods of competition and unfair acts in 
the importation of certain treadmill joggers into the United States, 
or in their sale, by reason of alleged infringement of the claims of 
U.S. Letters Patent 3,642,279. The complaint further alleges that 
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the effect or tendency of the unfair methods of competition and 
unfair acts is to destroy or substantially injure an industry, effi- 
ciently and economically operated, in the United States. 

The complainant requests the Commission to institute an investi- 
gation and, after a full investigation, to issue either a permanent 
exclusion order or a permanent cease and desist order. 


AUTHORITY: The authority for institution of this investigation is 
contained in section 337 of the Tariff Act of 1930 and in section 


210.12 of the Commission’s Rules of Practice and Procedure (19 
C.F.R. § 210.12). 


SCOPE OF INVESTIGATION: Having considered the complaint, 
the U.S. International Trade Commission, on November 17, 1982, 
Ordered that— 

(1) Pursuant to subsection (b) of section 337 of the Tariff Act of 
1930, an investigation be instituted to determine whether there is a 
violation of subsection (a) of section 337 in the unlawful importa- 
tion of certain treadmill joggers into the United States, or in their 
sale, by reason of alleged infringement of the claims of U.S. Letters 
Patent 3,642,279, the effect or tendency of which is to destroy or 
substantially injure an industry, efficiently and economically oper- 
ated, in the United States; 

(2) For the purpose of the investigation so instituted, the follow- 
ing are hereby named as parties upon which this notice of investi- 
gation shall be served: 

(a) The complainant is: Battle Creek Equipment Company, 307 
West Jackson Street, Battle Creek, Michigan 49016. 

(b) The respondents are the following companies, alleged to be in 
violation of section 387, and are the parties upon which the com- 
plaint is to be served: 

Heinz Kettler Metallwarenfabrik GmbH and Co., 4763 Ense, Dort- 
man, Federal Republic of Germany 
Kettler International, Inc., 4725 Virginia Beach Avenue, Virginia 

Beach, Virginia 23462 

(c) John Milo Bryant, Esq., Unfair Import Investigations Divi- 
sion, U.S. International Trade Commission, 701 E Street NW., 
Room 124, Washington, D.C. 20486, shall be the Commission inves- 
tigative attorney, a party to this investigation; and 

(8) For the investigation so instituted, Donald K. Duvall, Chief 
Administrative Law Judge, U.S. International Trade Commission, 
701 E Street NW., Washington, D.C. 20436, snall designate the pre- 
siding officer. 

Responses must be submitted by the named respondents in ac- 
cordance with section 210.21 of the Commission’s Rules of Practice 
and Procedure (19 C.F.R. § 210.21). Pursuant to sections 201.16(d) 
and 210.21(a) of the rules, such responses will be considered by the 
Commission if received not later than 20 days after the date of 
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service of the complaint. Extensions of time for submitting a re- 
sponse will not be granted unless good cause therefor is shown. 

Failure of a respondent to file a timely response to each allega- 
tion in the complaint and in this notice may be deemed to consti- 
tute a waiver of the right to appear and contest the allegations of 
the complaint and this notice, and to authorize the presiding offi- 
cer and the Commission, without further notice to the respondent, 
to find the facts to be as alleged in the complaint and this notice 
and to enter both an initial determination and a final determina- 
tion containing such findings. 

The complaint, except for any confidential information contained 
therein, is available for inspection during official business hours 
(8:45 a.m. to 5:15 p.m.) in the Office of the Secretary, U.S. Interna- 
tional Trade Commission, 701 E Street NW., Room 156, Washing- 
ton, D.C. 20436, telephone 202-523-0471. 


FOR FURTHER INFORMATION CONTACT: John Milo Bryant, 
Esq., Unfair Import Investigations Division, U.S. International 
Trade Commission, telephone 202-523-0419. 
By order of the Commission. 
Issued: November 23, 1982. 
KENNETH R. MAson, 
Secretary. 


In the matter of | 
CERTAIN HAND-OPERATED, GAS- 
OPERATED WELDING, CUTTING 
igati 337-TA-132 
AND HEATING EQUIPMENT Investigation No. 337-TA-13 
AND COMPONENT PARTS 
THEREOF 


Notice 


Notice is hereby given that a prehearing conference will be held 
in this case at 9:00 a.m. on December 14, 1982, in the Waterfront 
Center, Room 201, 1010 Wisconsin Avenue, N.W., Washington, 
D.C., and the hearing will commence immediately thereafter. 

The purpose of the prehearing conference is to review the trial 
memoranda submitted by the parties, to stipulate exhibits into the 
record, and to discuss any questions raised by the parties relating 
to the hearing. 


The Secretary shall publish this notice in the Federal Register. 
Issued: November 19, 1982. 


JANET D. SAXON, 
Administrative Law Judge. 
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In the matter of 

CERTAIN HAND-OPERATED, GAS- 
OPERATED WELDING, CUTTING 
AND HEATING EQUIPMENT 
AND COMPONENT PARTS 
THEREOF 


Investigation No. 337-TA-132 


Notice Concerning Procedure for Submission of Information on 
Public Interest Factors 


Notice is hereby given that oral presentations concerning 
remedy, bonding, and the public interest considerations, factors the 
Commission is to consider in the event it determines relief should 
be granted, will be heard beginning at 9:00 a.m. on December 15, 
1982, in Room 201, Waterfront Center, 1010 Wisconsin Avenue, 
N.W., Washington, D.C. 20007. Written submissions on these ques- 
tions may be submitted at any time until that date. 

If oral presentations are made, participants will have the option 
of presenting the statement of a witness under oath, subject to 
cross-examination, or making an oral statement of position, not 
under oath, and not subject to cross-examination. 

In the oral presentations all parties, interested persons, and gov- 
ernment agencies will be limited in their presentations to no more 
than 15 minutes, not including cross-examination. Each participant 
will be permitted an additional 5 minutes for closing arguments 
after all oral presentations have been concluded. 

Requests for permission to make oral presentations of positions 
should be filed, in writing, with the Secretary of the commission at 
his office in Washington no later than close of business, December 
8, 1982. 

The Secretary shall publish this notice in the Federal Register. 

Issued: November 19, 1982. 

JANET D. SAXON, 
Administrative Law Judge. 


In the matter of 


Chitiniinn Comk Praia Investigation No. 337-TA-112 


Notice of Commission Request for Comments Regarding Proposed 
Termination of Respondents Based on Settlement Agreements 


AGENCY: US. International Trade Commission. 


ACTION: Request for public comment on the proposed termination 
of two respondents based on settlement agreements. 


SUMMARY: The settlement agreements would result in the termi- 
nation of this investigation as to respondents BMJ Trading, Ltd. 
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(BMJ) and Vanguard Jewelry Corp. (Vanguard). This notice re- 
quests comments from the public on the proposed termination. 


DATES: Comments will be considered if received within 15 days of 
publication of this notice. They should conform with section 201.8 
of the Commission’s Rules of Practice and Procedure (19 C.F.R. 
§ 210.8), and should be addressed to Kenneth R. Mason, Secretary, 
U.S. International Trade Commission, 701 E Street NW, Washing- 
ton, D.C. 20436. Under the authority of section 201.4(b) of the Com- 
mission’s rules (19 C.F.R. § 201.4(b)), the period for filing comments 
has been shortened to 15 days from the 30 days prescribed by sec- 
tion 210.51(c\(2) of the Commission’s rules (46 F.R. 17530; to be codi- 
fied at 19 C.F.R. § 210.51(c)(2)) because of the relatively short time 
remaining for the completion of the investigation. 


SUPPLEMENTARY INFORMATION: This investigation is being 
conducted under section 337 of the Tariff Act of 1930 (19 U.S.C. 
§ 13837) and concerns alleged unfair trade practices in the importa- 
tion into and sale in the United States of certain cube puzzles. 
Notice of the institution of the investigation was published in the 
Federal Register of December 29, 1981 (46 F.R. 62964). Complainant 
Ideal Toy Corp. (Ideal) and each of the above-named respondents 
have moved jointly in separate motions for termination of this in- 
vestigation as to the above-named respondents. 


SETTLEMENT AGREEMENTS: The settlement agreements are 
summarized as follows: 


BMJ Trading, Ltd. 

1. BMJ agrees to pay a certain sum of money to Ideal. 

2. If, in any other litigation involving Ideal and a third party, a 
final unappealed decision on the merits is rendered against Ideal 
with respect to its claims described as “trade dress infringement” 
of its “RUBIK’S CUBE” puzzle, and the third party is thus entitled 
to manufacture or sell cube puzzles, then BMJ will be in the same 
position as the third party. 

3. Related concurrent litigation between Ideal and BMJ is to be 
terminated by the execution and filing of a consent judgment in 
the U.S. District Court in the Southern District of New York. The 
settlement agreement incorporates the consent judgment in the 
New York action by reference and would enjoin respondent BMJ 
from (1) imitating, copying or making unauthorized use of Ideal’s 
distinctive trademarks, packaging, trade dress, style and labeling 
for its “RUBIK’S CUBE” puzzles; (2) manufacturing, distributing, 
selling, displaying, advertising or promoting any product bearing 
any simulation, reproduction, copy or colorable imitation of Ideal’s 
distinctive trademarks, packaging, trade dress, style and labeling 
for its “RUBIK’S CUBE” puzzles; (3) using any false designation of 
origin which is likely to lead the trade or public to believe any 
product sold by BMJ is in any way associated with Ideal’s 
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“RUBIK’S CUBE” puzzles; (4) engaging in any activity constituting 
an infringement of Ideal’s trademark; and (5) assisting, aiding and 
abetting any other person or business entity in engaging in or per- 
forming any of the activities referred to above. 


Vanguard Jewelry Corp. 


1. Vanguard agrees to pay Ideal a certain sum of money. 

2. Vanguard agrees to provide Ideal with copies of all purchase 
documents involving cube puzzles. 

3. If, in any other litigation involving Ideal and a third party, a 
final unappealed decision on the merits is rendered against Ideal 
with respect to its claims described as “trade dress infringement” 
of its ““RUBIK’S CUBE” puzzle, and the third party is thus entitled 
to manufacture or sell cube puzzles, then Vanguard will be in the 
same position as the third party. 

4. Related concurrent litigation between Ideal and Vanguard is 
to be terminated by the execution and filing of a consent judgment 
in U.S. District Court in the Southern District of New York. The 
settlement agreement incorporates the consent judgment in the 
New York action by reference and would enjoin respondent Van- 
guard from (1) imitating, copying or making unauthorized use of 
Ideal’s distinctive trademarks, packaging, trade dress, style and la- 
beling for its “RUBIK’S CUBE” puzzles; (2) manufacturing, distrib- 
uting, selling, displaying, advertising or promoting any product 
bearing any simulation, reproduction, copy or colorable imitation of 
Ideal’s distinctive trademarks, packaging, trade dress, style and la- 
beling for its “RUBIK’S CUBE” puzzles; (3) using any false designa- 
tion of origin which is likely to lead the trade or public to believe 
any product sold by Vanguard is in any way associated with Ideal’s 
“RUBIK’S CUBE” puzzles; (4) engaging in any activity constituting 
an infringement of Ideal’s trademark; and (5) assisting, aiding and 
abetting any other person or business entity in engaging in or per- 
forming any of the activities referred to above. 


WRITTEN COMMENTS REQUESTED: In order to discharge its 
statutory obligation to consider the public interest, the Commission 
seeks written comments from interested persons regarding the 
effect that the proposed termination of the above-named respond- 
ents based on the settlement agreements may have on (1) the 
public health and welfare, (2) competitive conditions in the U.S. 
economy, (3) the production of like or directly competive articles in 
the United States, and (4) U.S. consumers. All written comments 
must be filed with the Secretary to the Commission no later than 
15 days after publication of this notice in the Federal Register. In 
addition, pursuant to 19 C.F.R. §210.14(a)\(2), the Commission has 
requested comments from the Department of Health and Human 
Services, the Department of Justice, the Federal Trade Commis- 
sion, and the U.S. Customs Service. 
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ADDITIONAL INFORMATION: The original and 14 copies of all 
written submissions must be filed with the Secretary to the Com- 
mission, U.S. International Trade Commission, 701 E Street NW, 
Washington, D.C. 20436, telephone 202-523-0161. Any person desir- 
ing to submit a document (or portion thereof) to the Commission in 
confidence must request confidential treatment. Such requests 
should be directed to the Secretary of the Commission and must in- 
clude a full statement of the reasons why the Commission should 
grant such treatment. The Commission will either accept the sub- 
mission in confidence or return it. All nonconfidential written sub- 


missions will be available for public inspection at the Secretary’s 
Office. 


FOR FURTHER INFORMATION CONTACT: Willaim E. Perry, 
Esq., Office of the General Counsel, U.S. International Trade Com- 
mission, 701 E Street NW., Washington, D.C. 20436, telephone 202- 
523-0499. 

By order of the Commission. 


Issued: November 19, 1982. 
KENNETH R. Mason, 
Secretary. 


In the matter of 
CERTAIN HAND-OPERATED, GAS- 
OPERATED WELDING, CUTTING, 


AND HeatiInG EQUIPMENT Investigation No. 337-TA-132 


AND COMPONENT PARTS 
THEREOF 


Notice of Commission Decision not to Review Initial Determina- 
tion To Amend the Petition and Notice of Investigation To Add 
a Respondent 


AGENCY: U.S. International Trade Commission. 


ACTION: Notice is hereby given that the Commission has deter- 
mined not to review the presiding officer’s initial determination to 
amend the notice of investigation to add Van Dresser & Hawkins, 
Inc., as a party respondent. Accordingly, as of November 17, 1982, 
- the initial determination will become the Commission’s determina- 
tion with respect to this matter. 


AUTHORITY: The authority for the Commission’s disposition of 
this matter is contained in sections 335 and 337 of the Tariff Act of 
1930 (19 U.S.C. §§ 1835, 1337) and in sections 210.53(c) and 210.53(h) 
of the Commission’s Rules of Practice and Procedure (47 F.R. 
25134, June 10, 1982; to be codified at 19 CFR §§ 210.53(c) and (h)). 


SUPPLEMENTARY INFORMATION: On October 1, 1982, com- 
plainant Victor Equipment Co., of Denton, Texas, filed a motion 
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(Motion No. 132-1) to amend the complaint and notice of investiga- 
tion to add Van Dresser & Hawkins, Inc. as a party respondent. On 
November 2, 1982, the presiding officer filed an initial determina- 
tion with the Commission granting Motion No. 132-1 to add Van 
Dresser & Hawkins, Inc. as a respondent in this investigation. 

Pursuant to rule 210.53(h)(2), an initial determination of the pre- 
siding officer under rule 210.53(c) becomes the determination of the 
Commission fifteen (15) days from the date of service, unless the 
Commission orders review of the initial determination. 

Having examined the record in this investigation, including 
Motion No. 132-1, the papers filed in connection therewith, and the 
initial determination of the presiding officer, the Commission finds 
no grounds for review of the initial determination. 

Copies of the presiding officer’s initial determination and all 
other nonconfidential documents filed in connection with this in- 
vestigation are available for inspection during official business 
hours (8:45 a.m. to 5:15 p.m.) in the Office of the Secretary, U.S. 
International Trade Commission, 701 E Street NW., Washington, 
D.C. 20436, telephone 202-523-0161. 


FOR FURTHER INFORMATION CONTACT: Sheila J. Landers, 
Esq., Office of the General Counsel, U.S. International Trade Com- 
mission, telephone 202-523-0421. 

By order of the Commission. 


Issued: November 17, 1982. 
KENNETH R. Mason, 
Secretary. 


Investigation No. 104-TAA-13 


Rayon STAPLE FIBER FROM SWEDEN 


AGENCY: U:S. International Trade Commission. 
ACTION: Institution of countervailing duty investigation. 


SUMMARY: Pursuant to section 104(b)(2) of the Trade Agreements 
Act of 1979 (19 U.S.C. §1671), the U.S. International Trade Com- 
mission is instituting a countervailing duty investigation to deter- 
mine whether an industry in the United States would be material- 
ly injured, or would be threatened with material injury, or the es- 
tablishment of an industry in the United States would be material- 
ly retarded, by reason of imports of rayon staple fiber from Sweden 
provided for under item 309.43 of the Tariff Schedules of the 
United States, covered by an outstanding countervailing duty 
order, if the order were to be revoked. 


EFFECTIVE DATE: November 16, 1982. 
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FOR FURTHER INFORMATION CONTACT: Reuben Schwartz, 
Chief, Textiles, Leather Products, and Apparel Division, U.S. Inter- 
national Trade Commission, Washington, D.C. 20436, telephone 
202-523-0114. 


SUPPLEMENTARY INFORMATION: 

Background.—On May 15, 1979, the Department of the Treasury 
(Treasury) issued countervailing duty order T.D. 79-141, under sec- 
tion 393 of the Tariff Act of 1930 (19 U.S.C. § 1303), on rayon staple 
fiber imported from Sweden (44 F.R. 28319). On January 1, 1980, 
the provisions of the Trade Agreements Act of 1979 (P.L. 96-39) 
became effective, and on January 2, 1980, the authority for admin- 
istering the countervailing duty statutes was transferred from 
Treasury to the Department of Commerce (Commerce). 

As required by section 75l(a)(1) of the Tariff Act of 1980 (19 
U.S.C. §1675(a)(1)), Commerce has conducted its first annual ad- 
ministrative review of the countervailing duty order on rayon 
staple fiber from Sweden. As a result, Commerce determined that, 
for the period of review, the net subsidy conferred by the Govern- 
ment of Sweden on the production of modal and regular rayon 
staple fiber was 40.37 percent and 3.44 percent, respectively, of the 
f.o.b. invoice price (46 F.R. 60486, December 10, 1981) 

Public hearing.—The Commission will hold a public hearing in 
connection with this investigation on February 9, 19838, in the Com- 
mission’s Hearing Room, U.S. International Trade Commission 
Building, 701 E Street, NW., Washington D.C. 20436, beginning at 
10 a.m. Requests to appear at the hearing should be filed with the 
Office of the Secretary, U.S. International Trade Commission, not 
later than the close of business (5:15 p.m.) on January 20, 1983. All 
persons desiring to appear at the hearing and make oral presenta- 
tions may file prehearing briefs and should attend a prehearing 
conference to be held at 10:00 a.m., on January 24, 1983, in room 
117 of the U.S. International Trade Commission Building. Prehear- 
ing briefs must be filed with the Commission on or before February 
3, 1983. 

A staff report containing preliminary findings of fact in this in- 
vestigation will be available to all interested parties on January 24, 
1983. 

Testimony at the public hearing is governed by § 207.23 of the 
Commission’s Rules (19 CFR § 207.23). This rule requires that testi- 
mony be limited to a nonconfidential summary and analysis of ma- 
terial contained in prehearing briefs and to new information. All 
legal arguments, economic analyses, and factual materials relevant 
to the public hearing should be included in prehearing briefs in ac- 
cordance with § 207.22. Posthearing briefs must be filed with the 
Commission by no later than the close of business, February 16, 
1983. 

Written submissions.—Any person may submit to the Commis- 
sion on or before February 16, 1983, written statements of informa- 
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tion pertinent to the subject matter of the investigation. A signed 
original and fourteen true copies of such statements must be sub- 
mitted in accordance with § 201.8 of the Commission’s Rules (19 
CFR § 201.8). All written submissions, except confidential business 
data, will be available for public inspection. 

Any business information which a submitter desires the Commis- 
sion to treat as confidential shall be submitted separately and each 
sheet must be clearly marked at the top “Confidential Business 
Data.” Confidential submissions must conform with the require- 
ments of § 201.6 of the Rules (19 CFR § 201.6). 

Participation in the investigation.—Persons wishing to partici- 
pate in this investigation as parties must file an entry of appear- 
ance with the Secretary to the Commission, as provided in § 201.11 
of the Rules (19 CFR § 201.11), not later than twenty-one (21) days 
after the publication of this notice in the Federal Register. Any 
entry of appearance filed after this date will be referred to the 
Chairman, who shall determine whether to accept the late entry 
for good cause shown by the person desiring to file the entry. 

Upon the expiration of the period for filing entries of appear- 
ance, the Secretary shall prepare a service list containing the 
names and addresses of all persons, or their representatives, who 
are parties to the investigation, pursuant to § 201.11(d) of the Com- 
mission’s Rules (19 CFR § 201.11(d)). Each document filed by a 
party to this investigation must be served on all other parties to 
the investigation (as identified by the service list) and a certificate 
of service must accompany the document. Absent a certificate of 
service, the Secretary shall not accept such document for filing (19 
CFR § 201.16(c)). 

Public inspection.—All written submissions, except for confiden- 
tial business data, will be available for public inspection during 
regular business hours (8:45 a.m. to 5:15 p.m.) in the Office of the 
Secretary, U.S. International Trade Commission, 701 E Street, 
NW., Washington, D.C. 20436. 

For further information concerning the conduct of this investiga- 
tion and rules of general application, consult the Commission’s 
Rules of Practice and Procedure, part 207, subparts A and B (19 
CFR part 207, 47 F.R. 6182, February 10, 1982; 47 F.R. 12792, 
March 25, 1982; 47 F.R. 38682, August 4, 1982) and part 201, sub- 
parts A through E (19 CFR part 201, 47 F.R. 6182, February 10, 
1982; 47 F.R. 13791, April 1, 1982; 47 F.R. 33682, August 4, 1982) 

This notice is published pursuant to § 207.20 of the Commission’s 
Rules (19 CFR § 207.20). 


By order of the Commission. 
Issued: November 17, 1982. 


KENNETH R. MASson, 
Secretary. 
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